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Current Lopics. 


The only State officer to be voted for this 
year will be an associate judge of the Court 
of Appeals, to succeed Judge Denis O’Brien, 
of Watertown. It seems to be the opinion in 
many quarters that the Democratic party will 
renominate Judge O’Brien, and that the Re- 
publicans will indorse him. Such a course, it 
is argued, would make the coming State elec- 
tion free from politics and save the expense 
of a contest. Judge O’Brien is in his sixty- 
sixth year, so that, according to the constitu- 


| union as a result of a strike. 


was elected. The conclusion of the term of 
Justice Bischoff leaves but three of the justices 
transferred from the Superior Court and the 
Court of Common Pleas of the City of New 
York by virtue of section 5, title 6 of the Con- 
titution, to the Supreme Court, when those 
two minor courts were abolished. These are 
Justice Henry A. Gildersleeve, formerly of 
the Superior Court, who serves until Decem- 
ber 31, 1905; Justice Leonard A. Giegerich, 
formerly of: the Court of Common Pleas, 
whose term expires with 1906, and Justice 
John J. Freedman, formerly of the Superior 
Court, whose term has one more year to run. 
As to the Court of Appeals vacancy, it would 
seem to us the policy of wisdom to return 
Judge O’Brien contest. He has 
proved one of the most valuable members of 
the tribunal, is a lawyer and jurist of the high- 


without 


est ability and integrity and enjoys his mental 


and physical powers unimpaired. The State 
can ill-afford to lose his valuable services. 


Much interest attaches to a verdict rendered 
recently in Rutland, Vt., in a suit brought by 


|a manufacturing company against a trades 


union to recover damages for loss of business 
occasioned by a boycott carried on by the 
This case seems 


tional provision which prohibits judges sitting | to stand practically on all fours with the Taff 
after attaining the age of seventy years, his| Vale railroad decision, rendered in England 


successor will have to be chosen four years 


hence. The term of Judge Celora E. Martin, | 


of Binghamton, will expire with the year 1904, 
by reason of the age limit. 
commenced his term on the highest bench of 


the State in 1896, and were it not for the age | 


limit would serve until 1910. In the Supreme 
Court a single justice is to be elected this fall 
in four of the eight judicial districts. In the 
first district Justice Henry Bischoff, Jr., will, 
on December 31, 1903, have served the term 
for which he was elected; in the second district 
Justice William W. Goodrich, elected in 18096, 
retires because of the age limit; in the fourth 
district Justice John M. Kellogg, who was 
appointed by the governor in place of the late 
Leslie W. Russell, will have served as long as 
the Constitution permits, and in the eighth 
district Justice John S. Lambert will have 


completed the fourteen years for which he 
Vou. 65.— No, 6. 


not long ago, in which the principle of the 
liability of labor unions for financial losses 


| by strikes was first established. The Vermont 
Judge Martin | 


case was a suit for damages brought by the 


|F..R. Patch Manufacturing Company against 


Protection Lodge No. 215, Independent Asso- 
ciation of Machinists, claiming $10,000 dam- 
ages alleged to have been suffered as the 
result of a strike of machinists. The plaintiff 
alleged that the defendant organization, of 
which the strikers were members, intimidated 
non-union men and prevented them from fill- 
ing the places made vacant by the strikers; 
that the plaintiff was forced to maintain a 
boarding-house for the non-union employes 
and was compelled to protect them by hiring 
private police. 
nition 


The strike was for the recog- 
of the union. The jury returned a 
in favor the manufacturers for 
$2,500, after having deliberated for twenty- 


verdict of 
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four hours. It was contended by counsel for 
the plaintiff that the property of individual 
members of the defendant union is liable in 
execution of a judgment. It is expected, 
therefore, that an attempt will be made to 
enforce collection upon property of individual 
members, as well as the union treasury. In 
case this step shall succeed, a new principle 
of law affecting labor disputes will have been 
established. This is, we believe, the first suit 
brought in this country for damages against 
a trades union, and the verdict, therefore, es- 
tablishes a very important precedent. The 
case seems to establish two things: First, that 
a trades union may be sued and held respon- 


sible for any of its acts, and, second, that a| 


boycott, even if conducted without any direct 


personal violence, is an unlawful conspiracy. | 





Pennsylvania’s new libel Jaw, which Gover- 
nor Pennypacker signed in spite of the earnest 
protest of all the leading publishers of news- 
papers, seems to have stirred up a whole lot 
of hornets’ nests. The law is most sweeping 
in character. It prohibits cartoons, makes it 
necessary for all proprietors, managers and 
editors of newspapers to print their names at 
the top of the editorial columns, and fixes 
penalties at from $250 to $1,000 fine, new and 





courting its enforcement, with no apparent 
probability of being brought to book, may 
not be a very edifying spectacle, but it again 
proves the necessity of having all laws sus- 
tained by public opinion. It is public opinion 
|that makes the law, and any statute that 
|offends it is pretty sure to prove brutum 
fulmen. There would seem to be good reason 
for the belief that the Pennsylvania law was 
forced through the legislature by certain 
politicians as a means of revenge for attacks 
'made upon them by certain newspapers, and 
not because the public desired it. In these 
| circumstances it is not to be wondered at that 
it is ineffective. 








Scotland has had a “ right-of privacy ” case, 
that of McCosh v. Crow & Co., recently de- 
cided by the Court of Session, Second 
| Division, in which the conclusion reached is 
| directly contrary to the principle laid down 
by the majority of our own Court of Appeals 
in the Robertson case, to wit, that an injunc- 
‘tion should be refused a young woman 
restraining defendant from distributing litho- 
graphic copies of her photograph as an 
|advertisement of a manufactured article. In 
the Scotch case it appeared that a father em- 
ployed a photographer to photograph his two 


extraordinary rules of responsibility are laid| daughters and ordered and paid for eighteen 
down, making practically impossible the pub-| copies of each photograph. The pho- 
lication of ordinary news and comment. | tographer’s successors in business, of their 
Undoubtedly the license of the press has been|own accord, made enlargements of the 
allowed to go to extremes, but it would seem| photographs and exhibited them in their 
that no such law as this could be enacted with-| studio for the purposes of their trade. To 
out seriously interfering with legitimate jour-|this the father objected, and on the pho- 
nalism, and that the proposed remedy would | tographers refusing to desist from exhibiting 


be worse than the disease sought to be cured. | 
The doings and sayings of officials and other 
persons before the public are properly the | 
subject of comment and criticism. The people 
determine whether the criticisms have been 
just or unjust. If some of them are not justi- 
fied, the annoyance of those affected should 
not lead them to interfere with the rights of 
an honest and free press. It is undoubtedly 
true that newspaper criticism has a corrective 
influence and tends generally to improve the 
public morals. The bold defiance of the news- 
papers of Philadelphia and other leading cities 
of the State in openly violating the law and 





the photographs brought an action of inter- 


idict. The aggrieved father proved successful, 


the court (Lord Young dissenting) holding 
that a photographer who has been employed 
by a customer to take a portrait has no right 
to print copies: of it for sale or exhibition 
without the customer’s consent. Lord Young, 
in dissenting, held that it was absurd to say 
that a father had any copyright in the features 
of his child, or even in his own features— 
the position taken by a majority of the Court 
of Appeals of this State, in the Robertson 
case (supra). The decision there was by the 


narrow majority of four to three. It seems 
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to us that the decision of the majority of the 
Scotch court and the minority of the Court 
of Appeals of this State embodies the sound 
view as to the right of privacy, a view that 
will yet maintain. 


The impecunious miscellaneous reporter 
appears as the beneficiary of one of the acts 


‘passed by the late unlamented legislature of 


1903 which were “sneaked through” in the 
rush of the closing hours. Notwithstanding 
that he is popularly understood to draw some- 
thing like $8,000 a year from the State treas- 
ury and can well afford to pay for copies of 
opinions, the law referred to makes it the 
duty of each judge of a court of record (other 
than the Appellate Divisions of the Supreme 


Court and the Court of Appeals), as well as of | 


each surrogate, to furnish a copy of all Opin! extent of the rights granted to the community by 


| its individual members, the benefits which each 


ions written by him, on request of the 
reporter, without charge. But this is not all. 
Each counsel who argues or submits a cause 
in the Appellate Term of the Supreme Court 
is also directed to deliver to the clerk of the 
court a duplicate of each paper furnished for 
the use of the court, and it is made the duty 
of such clerk, immediately after the adjourn- 
ment of the term, to transmit the same to the 
miscellaneous reporter, together with a certi- 
fied copy of all decisions rendered at such 
term —- all without charge. Thus at one fell 
swoop all the perquisites of the wealthy 
judges’ clerks, who have to do the work, are 
cut off and those of the impecunious mis- 
cellaneous reporter, who is _ strenuously 
endeavoring to worry along on $8,000 a year, 
are correspondingly increased. This, we pre- 
sume, is on the theory or principle enunciated 
in the Good Book that “to him that hath, 
shall be given, and from him that hath not 
shall be taken away even that which he hath.” 
Just how this law is going to be enforced, in 
the absence of any penalties against the judges 
who see fit to ignore it, is something for the 
future to determine. But, of course, the mis- 
cellaneous reporter wifl not object to a reduc- 
tion of his meagre annual allowance in a sum 
corresponding to that which he saves by 
getting his opinions without money and with- 
out price. This is something, indeed, which 
we feel sure he will insist upon. 





THE PROVINCE OF THE LAW. 


By Carrott G. WALTER. 


The aims of Government, the simple purposes 
for which the State is established, are sometimes 
lost in the labyrinthic mazes of the elaborate organ- 
ism by which these purposes are sought to be car- 
ried out; and in losing sight of the reasons why 
men have joined themselves in communities and 
delegated to the body politic as formed by these 
communities certain of their natural rights in- 
herent in them as superior individual beings, the 
limited province of the law by which the body poli- 
tic, or State as it is called, is governed is also to 
some extent forgotten. The province of these laws 
is limited, because when men formed themselves in 
communities and as stated above delegated to it 
some of their natural rights they did not sink 
their entire personality in the society but retained 
much as their own rights and privileges which 
they declared should be sacred to themselves and 
inviolable by any power of the united society. The 


member was to derive from it, the powers which 
the one who was chosen as the leader may have 
unjustly absorbed to himself or the benefits which 
he may have unjustly withheld from those entitled, 
in the various stages of society, need not be con- 
sidered here. In speaking of the province of the 
law in this paper reference is made only to its 
province under conditions as they exist in our 
own country at the present time. 

The founders of our Government realized the 
limited province of the law, as is shown both in the 
Declaration of Independence and the Constitution 
and its amendments. For it was that England ex- 
ceeded the province of the law in dealing with her 
American colonies that those colonies were im- 
pelled to separation; and in establishing a govern- 
ment without providing for a religion as a part of 
it, the founders of this Government, breaking away 
from a then universally-accepted theory that the 
Church and State were indissolubly connected, de- 
nied to the civil law jurisdiction of the Church. 
This Government was founded then on the princi- 
ple that the province of the law is limited, and if 
we have forgotten in any degree the province of 
an absolute governing power such as the law is, it 
is but an illustration of what was said above that 
as the machinery for the accomplishment of certain 
purposes is complicated the purposes themselves 
are lost sight of. 

If the province of the law is limited, the law of 
a free country then must deal carefully with many 
questions lest the liberty of the people be en- 
croached upon, and the people must guard jealously 
their rights lest they some day awake and find that 
they have been bound in a web of statutes restrict- 
ing them in their every movement. Some may take 
the position that the people make their own laws 
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pane shes semenl hens at pleasure, and there is thus 
no danger of such a state of affairs. This is with- 
out doubt the true intention of our system of gov- 
ernment, and that there is no danger of such a state 
of affairs is certainly to be assumed to be true; the 
fact that the people make their own laws and repeal 
them at pleasure is prima facie evidence that there 
is no danger of the law restricting the liberty of 
the people, but this evidence is not conclusive and 
this assumption is liable to controversion. For, 





strictly speaking, the people do not make their own | 


laws or repeal them at pleasure (though we have 
the next best thing of directly selecting those who 
are to make the laws for us), and “experience has 
taught us that the governing powers will be no less 
disposed to be aggressive when chosen by majori- 
ties of the people than when selected by the acci- 
dent of birth;” and because our system of govern- 
ment has raised a high ideal that does not per se 
enforce the people to live up to it. 

And now if the liberty of the people can be en- 


: : | 
croached upon even in a republican form of govern- 


ment we are minded to inquire what is the province 
of the law in respect to the people individually and 
aré we in danger of exceeding its province? 

The object of the law is to afford a means for 
the accomplishment of the purposes of the State, 
and to attain this object it provides regulations for 
its citizens. But surely the law can only regard 
man as a member of the State in which the law 
is enforced; whatever else the man may include 
outside of his relation to the State (and he includes 
much) the law cannot look beyond his membership 
or citizenship in the State. This is evident from 


Mr. Sesion Wilson af the Septeine Court of the 
United States in examining into the sovereignty of 
States by the principles of general jurisprudence 
said, “ By a State I mean a complete body of free 
persons united together for their common benefit, 
to enjoy peaceably what is their own, and to do 
justice to others.’* If men join together in States 
“to enjoy peaceably what is their own,” we per- 
ceive that the State is then formed for the protec- 
tion of their property rights; and if they covenant 
“to do justice to others” we perceive too that the 
State is to protect the person of its members, for 
offenses against the person are in violation of natu- 
ral law, and of this the State must take cognizance if 
it is to afford justice to each of its members. 

Within the above definition of a State there is 
no intimation of an extension of rights of those 
composing the State, nor indeed can there be, for 
it is certain that men by joining themselves to- 
gether cannot grant to themselves as individuals 
any rights other than those with which each is 
naturally endowed. Neither is there any intimation 
of a limitation of any rights. Is a limitation neces- 
sary? -When man becomes a member of a State 





| does that per se deprive him of any of his natural 


| the laws of a State, 


the fact that the law derives all of its authority | 


from the members or citizens of the State in which 
it operates — or, in other words, that “ government 
derives its just power from the consent of the gov- 
erned ”’ — and I trust that however far the Ameri- 


can nation may have wandered from our traditions | 


of the past into the path of imperialism and coloni- 
zation in the last few years, we are still close enough 
to our doctrines of the past as to require no proof | 
or demonstration of this our basic principle of | 
government. And if the law cannot look beyond | 
man’s citizenship in the State in regulating his | 
rights in the State it becomes highly important for 
us, as we value our individual liberty, to inquire into 
the purposes of the State and the relation of the 
individual members to it, for “the purposes of 


| 


society do not require a surrender of all our rights | 


to our ordinary governors; 
tions of right not necessary to enable them to carry 


on an effective government, and which experience 


there are certain por- | 


has nevertheless proved they will be constantly en- | 


croaching on, if submitted to them; 
certain fences which experience has proved pecu- 
liarly efficacious against wrong and rarely obstruc- 
tive of right, which yet the governing powers have 
ever shown a disposition to weaken and remove.’” 


lJefferson’s Works, Vol. III, 201.” 


there are also} 


| 
| 
| 
| 


rights? Certainly when regarded as a creature of 
a Divine Master made in His image man has no 
more right to do violence to either the person or 
the property of his fellow-men than when bound by 
but, as Theology states it, 
“man is inclined unto evil and that continually,” 
and he is thus inclined, contrary to the innate sense 
of justice within him, to the forming of a right by 
might. The natural equity which declares that every 
mian is entitled to that for which he honestly labors 
is antecedent to any compact of State, and the 
right of securiy of property, like the right of secur- 
ity of person, existed independently of society and 
before men agreed to recognize those rights in 
each other. Despite the fact these rights existed, 
man, with his continual inclination unto evil, vio- 
lated these rights in others and still was unable to 
keep others from violating them as they existed 
in him. And so, States —at once reminders of the 
| weakness and fear of man and monuments to his 
wisdom and nobility — are formed, not for the crea- 
| tion or limitation of any rights, but for the protection 
; of those right named above, which are founded in 
that innate sense of justice from which we are so 
continually inclined. 

It might be said that herein may be the basis of 
that unnatural condition of tyranny. For if men 
are so strongly inclined to disregard natural equity 
they refuse to be bound by self-imposed obligations 
and require the ruling hand of a sovereign monarch 
to impel their submission to the laws by which the 
purposes of the State are sought to be accom- 


| plished. But however this may be, it must be ad- 


mitted as a fact that as a rule the governing power 


2Chisholm Ex’ors v. Georgia, 2 Dallas (U. S.), 


455. 
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| 
becomes tyrannical from a lust of power rather 


than from an honest desire to more effectually 
carry out the purposes of the State. 

But to return to our subject, the State is created 
for these purposes by its members and each member 
thus owes to it the duty which every creator owes 
to the thing which he each member is | 
hound by this filial relation to aid in the accom- 
plishment of the purposes of the State, but further 
than this he owes it no duty. When man has yielded 
his obedience to this natural equity; has recognized 
these rights of person and property in his fellow- 
men; and given his aid to the State in the protec- 
tion of these rights the relationship between him 
and the State is at an end, and the jurisdiction of 
the law over him has ceased. 

Let this not be taken as unpatriotic, for if every 
member of the State but performs faithfully this 
duty, the State will never lack in loyalty; its inter- 
ests will never be made subservient to some poli- 
tician’s corrupt ambition; and it will never want 
for armies to protect it in time of war. Neither 
should this be construed as belittling the power of : 
the State, nor as contradictory to the implication 
from the above quotation from Mr. Jefferson that 
some rights are “necessary to be surrendered to | 
our ordinary governors.” Mr. Jefferson in speak- | 
ing of “ rights’ being granted to the State, as well 
as what was said in the opening of this article, had 
reference to the right of government, while in the 
statement that in entering the State man by that 
act placed no limitation upon his rights, reference 
was made to his rights in regard to his fellow-men, 
and not to the right of governing and regulating 
them. These (the right of governing and regulat- 
ing RIGHTS) must be granted to the 
State, else the State is without power of any sort. 
And in denying to the law (and therefore to the 
State) jurisdiction over man except as to the per- 
son and property of his fellows, it is not meant to 
deprive the State of any incidental power which she 
must necessarily possess in order to carry out these 
purposes. It is true, as Mr. Justice Wilson adds to 
his above definition of a State: “It is an artificial 
person. It has its affairs and its interests; it has its | 
tules; it has its rights; and it has its obligations. 
It may acquire property distinct from that of its 
members; it may incur debts to be discharged out | 
of the public stock, not out of the private fortunes | 
of individuals. It may be bound by contracts; and 
for damages arising from the breach of those con- 
tracts.” All of these powers it has, but it has them 
only to better serve those for whom it is created; 
for the better accomplishment of those simple pur- 
poses of the protection of the person and property | 
of its members. 

We now see that the province of the law is to 
regulate and secure the rights of person and prop- | 
erty of its members, and that each step of the law 
outside of this province is a dangerous encroach- 
ment upon our liberty. 

Coming now to the consideration of the latter ' 


creates; 


necessarily 


part of our question we find the answer in the 
tendency everywhere evinced of a desire to get a 
“law ” 


on every possible subject. The people be- 


come aware of an evil and request a “law” to 
eradicate it. As a result, our legislators work with 
unexampled zeal and produce statutes at a pace 
which fairly startles one, in such numbers as to 
make it almost impossible to keep up with them. 
3ut however hurried this legislation may be, it is 
its pretensiousness which makes it of so much con- 
sequence. It aims to deal with the greatest of our 
social problems, but in nearly every case fails ut- 
terly to reach the cause of the evils it pretends to 
prevent, and strikes blindly at the effects. This is 
as cutting off the tops of obnoxious weeds and 
leaving the roots, and thus in many instances de- 
feats its own objects. Nay, its results are further 
reaching than this. If failing to accomplish its 
object was all it does we might afford to let it pass. 
But as it is, it exceeds the province of the law; 
it fetters our constitutional liberty; and in its im- 
potent efforts at our political salvation undermines 
the very foundations of our civil life. 

Fortunately much of this kind of legislation has 
not been passed as yet, but the tendency towards 
it is sufficient to show that we — even we, a people 
who boast of liberty—are in danger of allowing 
our individuality as men to be tread upon by law. 
Hereto witness the message of the President to 
Congress at the opening of its last session wherein 
he urges Congress to take some action looking 
towards the suppression of criticism of the Govern- 
ment as “ anarchial; ” and the course of some news- 
papers which even proposed a statute having this 
object in view and differentiating between violence 
and threats of violence against some officers of the 
Government and the plain citizen. Following this 
out, at least one House of Congress has passed an 
“ anti-anarchy ” bill, and it is now dangerously near 
becoming a law. It may be said there was great 
provocation for such actions for these are but the 
expressions of indignation at the murderous act 
which lost to our country one of her greatest 
statesmen and her beloved President, William Mc- 
Kinley. But is it not acknowledged that that blow 
was struck by some miserable reprobate in quest 
of notoriety or other small object, rather than in 
any pretended honest effort on his part for the pro- 
motion of his pretended anarchy? and that Wi'liam 
McKinley was the unfortunate victim of a despica- 
ble murder, and not the object of enmity of any 
pretended honest principles? And if this be true 
(and who doubts that it is?) is it not plain that such 
action as that indicated above would be utterly 
futile in accomplishing the purposes for which it 
would be taken? If the blow that struck down our 
President was delivered by a hand unguided save by 
a murderous frenzy, will legislation against anarchy 
prevent the recurrence of a like event? Shall we 
allow our liberty to be bartered away in this vain 
hope? If this be done then we may cut off the 
right of petitioning for a redress of grievance and 
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the right of remonstrating to the competent author- | enough of the dose to make him a “ good citizen?” 
ity against the abuse of official functions —a depri- ; Some of our “ great statesmen” may solve these 
vation which violates the most sacred and unques-| problems by “ passing a law,” but there is another 
tionable rights of free citizens; rights essential to | question of more importance than either yet which 
the very existence of a free government. Is it| the advocates of compulsory education seem not to 
pretended to allow criticism of the Government? | have taken into account. They desire education to 
Then what speech is to be deemed anarchial and be compulsory that we may have good citizens, but 
what merely lawful criticism? If this is to be regu-| if the youth goes to school only because the law 





lated by statute, what various constructions could 
be put upon this statute! A decision in one case 
could not be regarded as a precedent in another for 
the same words would rarely if ever come before a 
court twice. What would be evidence on a trial for 
anarchial sentiments? The speech or words may 
be easily proven, but the innermost thoughts of the 
accused alone could show his real innocence or 
guilt. Shall each man bear trial for treason for 
each remark of his that might happen not to please 
our “ Royal’? Government and be put to the burden 
of proving his innocence? Aye, this in a country 
where each accused is supposed to come into the 
courts of justice clothed in the white robe of inno- 
cence? Besides, as Lord Bacon says: “ The pun- 
ishing of wits enhances their authority, and a for- 
bidden writing is thought to be a certain spark of 
truth that flies up in the faces of them that seek to 
tread it out.” 
little over a century ago, against which the people 
arose in their might and stamped out, and it is not 
probable that we want others now. 

Another evidence of this tendency to bring a spe- 
cific law to aid in doing away with certain apparent 


We had one set of Sedition Laws a | 


says he must, will he be bettered in after life; wil] 
this make of him a loyal, patriotic supporter of his 
Fatherland, willing to die, nay to live, for his coun- 
try? Is it not more probable that he will chafe 
under this command of the law (in cases where it 
is a command) and grow rebellious to the authority 
which thus prods him to a detested task, and instead 
of instilling in him a pardonable pride for the fact 
that he is a part of the Government, turn him away 
from this path of true citizenship into the wiles of 
anarchy? “The mills of the gods grind slowly but 
they grind exceeding fine.” ‘“ That which a man 
sows that will he also reap.” These and a thousand 
other maxims from God’s and Nature’s inexorable 
law remind us of our fate, and if we now sow the 
seed of discontent in the youths of the land we can 
but expect to reap a harvest of anarchists in the 
future. 

It is true (and a delightful truth it is) that in 
most cases no compulsion is required to get the 
children of our country to get an education. Our 
colleges and universities are filled with students 
working their way through from an honest desire 
| for an education, and though when the time comes 





evils (apparent as those evils which can be seen; | to go to college the student naturally sees more 
not as opposed to reality) is the desire for com- fully the value of an education than he did when 
pulsory education. It is true that the education of | he started in the primary school, yet it cannot be 


the masses is a great need in every country, and 
especially in ours, where so much depends upon the 
intelligence of each of our citizens. But however 


much of our country’s future prosperity and stabil- | 


reasonably supposed that this desire for an educa- 
tion was born only after he had been driven through 
the lower grades. If, then, children generally like 
to go to school it might be said that compulsory 


ity may depend on this, it is but a handful as com-| education is not such an evil as it has been pic- 
pared with how much stands or falls by the preser- | tured above. But this really only shows that com- 
vation or destruction of our liberty. This can only | Pulsory education is not so much needed, and thus 


be preserved by keeping the law within its rightful 
province; and all argument which attempts to show 
that compulsory education is needed in enabling 


it is not wise to allow this encroachment upon our 
liberty to be upon our statute books — even though 
we feel it but little —in order to reach a few cases 





our country to carry out the purposes of a State | (which if it does reach it must do so at such per- 
must be more subtle than sincere. It is not doubted | ilous consequences), but far better to leave to the 
that making education compulsory is a restriction! Parents, where it rightfully belongs, the matter of 
of our liberty; for do not even the advocates of such | the education of their children. 
a method acknowledge this, but attempt to vindi- | Akin to these subjects of anarchy and compulsory 
cate the sacrifice as being needful to our future wel- | education are the prevention of children working in 
fare? But is'it possible that in this case the ends | factories; the regulation of the morals and religious 
justify the means—that the game is worth the | Character of individuals by the law; and many other 
candle? Is compulsory education desirable? problems which enthusiasts on one question and 
| another are zealous to “have the law decide,” as 
they say, and all of which are webs in which our 
Vou! tant cend 0 fool 00 college liberty-loving natures cannot but be entangled. 
Gia see cect tittle bin think “ The prevention of child labor is an unnecessary, 
r | arbitrary restriction, contrary to the letter and 
How much “ education” is to be crammed into | spirit of our Constitution and system of govern- 
the heads of our children at the point of the law?| ment. It is attempted to bring it within the prov- 


“You can lead a horse to water, 
But you can’t make him drink; 


Who is to judge when the youth has received | ince of the law by claiming that it is but a measure 
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of self-preservation, which is the first law of States | 
and Nations as well as of individuals. But in nine | 
cases out of ten, nay in ninety-nine cases out of a 
hundred, the children who are working in our fac- 
tories to-day are doing so, not frem the choice 
either of themselves or their par«ms. They are 
working there from urgent necessity; they are there 
because there is need in their homes for whatever 
earnings they can .make; the father cannot earn 
enough to support his family on the starvation 
wages which the trusts call “liberal,” and as a re- 
sult the little children — boys and girls! — must, at 
an early age, shoulder the responsibilities of man- 
hood. What then is to become of them if the law | 
by an arbitrary measure sweeps from out of their 
reach the power to earn a living? In the great 
majority of cases, taking the children from the fac- 
tories will not put them in the schools, but will 
make them dependent upon the community for | 
their support. There can be but this one result. | 
And is it not far better that they should wear out | 
their little bodies making a living for themselves in | 
a factory, where their hearts are at least made glad | 
once a day by the sound of the evening whistle, 
which to them is a note of liberty enabling them to 
walk out into the wide, wide world free boys and 
girls, than that they should enter an alms-house and 
become prisoners of charity, and thus have fastened 
upon them — even though it be a gross injustice — 
the same stigma as if they were the convicted felons 
of a penitentiary? There they walk, and talk and 
eat at the sound of a bell, and the high wall that 
forms the horizon of their little world looks no 
different from the narrow walls of a convict’s cell. 
There six o’clock is no release from their misery, 
but it continues on until sleep, “O sleep, the cer- 
tain knot of peace,” carries their imprisoned souls 
over that high wall into the green fields of Liberty 
beyond, where they may taste of the joys of life in 
a dreamer’s fancy, until the bell strikes again and, 
like Cinderella, their fancy gowns become rags, 
their prancing steeds return to mice, and they find 
their golden chariots to be but yellow pumpkins! 
They are called to another day of lifeless existence! 

Both the factory and the alms-house are hard, 
but child labor has turned out more great and good 
men and women and useful citizens in the past 
decade than the alms-houses have ever done in all 
the past or can ever hope to do in the future. A| 
few years in the alms-house in the formative period | 
of life will do more to wreck mind and body than | 
the worst drudgery that could be imposed upon a | 
child in a factory. All that could ever be hoped | 
to be gained by keeping the children out of the | 
factories by an arbitrary decree that “they shall 
not,” will never compensate for the spirits broken | 
by entrance into the alms-house. 


a myth. If this country was prosperous the work- 
ingman would be able to earn enough to support 
his family without the aid of his children, and it 
cannot be denied that such is not the case now. 
Neither can it be the case so long as the trusts, 
masquerading in the name of “Congress,” levy tariffs 
on the very necessities of life for the “ protection ” 
of industries which are far more powerful than our 
very Government itself. If legislators would leave 
child labor alone until they have provided a way 
for the fathers to obtain means to support their 
children without the aid of their earnings, they 
would do our country better service, and would pull 
down more blessings upon their own heads. 


Far be it from this article to detract one jot or 
tittle from the value, nay the necessity, of high moral 
character, and the beauty and virtue of a pure 
Christian life. Would that every creature knew the 
story of the Son of Man; that our reason, blinded 
by passion and prejudice, could but see the win- 
someness of His way; that each of us might live 
more closely to His precepts and walk more faith- 
fully in the path He would have us go. But in 
this article morality and religious character are to 
be considered only in their relation to the civil law, 
and the writer quotes in his defense the words of 
another learned judge of our Supreme Court (Mr. 
Justice Story) expressed in the consideration of the 
will of Stephen Girard, which provided for the 
establishment of a college, but excluding by impli- 
cation instruction in the Christian religion: “ The 
court are not at liberty to travel out of the record 
in order to ascertain what were the private religious 
opinions of the testator (of which indeed: we can 
know nothing), nor to consider whether the scheme 
of education by him prescribed ts such as we our- 
selves should approve, or is as best adapted to ac- 
complish the great aims and ends of education. 
Nor are we at liberty to look at general considera- 
tions of the supposed public interests and policy of 
Pennsylvania upon this subject, beyond what its 
CONSTITUTION and LAWS and JUDICIAL DECISIONS 
made known to us.” 

If the law attempts to regulate matters pertaining 
to the moral and spiritual natures of individuals it 
must do so by penal statutes, and thus if it accom- 
plishes its purposes it must destroy man’s free 
moral agency, and this God, Himself in His wis- 
dom, did not do. Further than regulating man’s 
moral conduct so as to prevent his doing injury to 
others (such as public drunkenness for instance) 
the law cannot go, but the rest is the duty of the 
Church, this being her mission as the representa- 
tive of Christ on earth. An instance of this in pri- 
vate vice of any sort. However vicious a man may 
be, if he keeps his viciousness to himself and does 


| not injure others he is out of reach of the civil law, 


Besides, as we have said, such legislation as this | but he still does violate the Divine law, and in such 
Strikes blindly at the effects without reaching the | — 


cause. Child labor is but the outcome of other | 
Social evils. We boast of prosperity, but it is but 


1Vidal et al. v. Girard’s Ex’ors, 2 Howard (U. S.), 
197. 
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a case it is the duty of Christian friends to persuade | “Although it may not be necessary, within the con- 


him to lead a better life. 

Those who desire the law to regulate such mat- 
ters are generally religious persons, and naturally 
so, for they have an honest desire for the religious 
welfare of their fellow-men. But is it not probable 
that their zeal in this direction is often a desire for 
the civil law to assume their rightful responsibility 
and perform the duties which rightfully belong to 
them? 

We have seen the simple aims of government; we 
have seen the limited province of the law by which 
these aims are accomplished; and we have seen our 
tendency to exceed this province. If we are to 
continue as a free people; if we are to maintain 
our peculiar position of having the benefits of 
States, yet suffering no limitation of our just 
RIGHTS, we must remember these things. 


“ Judge of the nations, spare us yet, 
Lest we forget, lest we forget.” 


CARROLL G. WALTER. 
Winchester, Va. 
— - — > — —— 


THE EXIGENCIES OF EMINENT DOMAIN. 


Under the New York constitutional provision, 
“nor shall private property be taken for public use 
without just compensation,” it has long been under- 
stood by many, to be the law, that a statute provid- 
ing for the taking of private property for public 
use, unless it contain a provision for compensation, 
to be made to the owner of the property, is un- 
constitutional. 

As long ago as 1837, the Court of Errors of that 
State said that, “ before the Legislature can author- 
ize the agents of the State and others to enter upon 
and occupy, or destroy or materially injure the pri- 
vate property of an individual, except in cases of 
actual necessity which will not admit of any delay, 
an adequate and certain remedy must be provided 
whereby the owner of such property may compel 
the payment of his damages or compensation; and 
that he is not bound to trust to the justice of the 
Government to make provision for such compensa- 
tion by future legislation. * * * The compensa- 
tion must be either ascertained and paid to him 
before his property is thus appropriated, or an ap- 
propriate remedy must be provided and upon an 
adequate fund, whereby he may obtain such com- 
pensation through the medium of the courts of jus- 
tice, if those whose duty it is to make such com- 
pensation refuse todo so. * * * If the true con- 
struction of this charter was such as is contended 
for by the defendant’s counsel, I should hold that 
the provision which authorized the appropriation of 
the plaintiff's property to the use of the corporation 
before the damages had been ascertained and paid, 


was unconstitutional and void ” (Bloodgood v. Mo- | 


hawk, etc., R. R. Co., 18 Wend., 9). 
In 1844, the Supreme Court of New York said: 





stitutional provision, that the amount of compensa- 
tion should be actually ascertained and paid before 
property is thus taken, it is, I apprehend, the set- 
tled doctrine, even as it respects the State itself, 
that at least certain and ample provision must be 
first made by the law (except in cases of public 
emergency), so that the owner can coerce payment 
through the judicial tribunals, or otherwise, without 
any unreasonable or unnecessary delay. Otherwise, 
the law making the appropriation is no better than 
blank paper” (Peo. ex rel. v. Hayden, 6 Hill, 361), 

In 1882, the New York Court of Appeals said: 
“ The courts, in construing the constitutional guar- 
anty, have departed from what may seem its plain 
and natural meaning, and have held that the pay- 
ment for property taken in invitum for public use 
need not be concurrent with the taking, but that it 
is sufficient if the law authorizing the taking also 
provides a sure and convenient remedy by which 
the owner can subsequently coerce payment by 
legal proceedings. If such provision is not made, 
then, as was said by Nelson, Ch. J., ‘the law mak- 
ing the appropriation is no better than blank 
paper’”’ (Sage v. City of Brooklyn, 89 N. Y., 195). 

It might have been imagined that the rule, as 
above laid down, would not be applied in a case 
where it was. uncertain (if any uncertainty in the 
law be possible), at the time when a statute was 
enacted, whether its scheme involved the taking of 
any private property for the public use. 

But such was, evidently, not the view entertained 
by the Court of Appeals, in 1877; for, certain pri- 
vate property owners having objected, to the stat- 
utes under which the New York Elevated Railroad 
was proceeding to construct its tracks, that those 
statutes made no provision for compensation to 
owners of property abutting on the streets of the 
route, the court pointed out that the Act of 1866 
(chap. 697) made the provisions of the General 
Railroad Act of 1850, as to acquiring real estate by 
hostile proceedings, applicable to the company to 
be formed under that act; that the Act of 1867 
(chap. 489) provided that “any private property 
used or acquired shall be compensated for by said 
company under the provisions of existing laws au- 
thorizing the formation of railroad companies, and 
the acquisition of rights of way therefor;” and 
that section 36 of the Rapid Transit Act of 1875 
provided that the elevated railroad company might 
construct the connecting routes “with all the 
rights and with like effect as though the same had 
been a part of the original route of such railway; ” 
and the court held explicitly as follows: 

“Tt is further claimed that no provision is made 
in the act for compensation to the owners of prop- 
erty bounded upon the streets m the city of New 
| York through which the New York Elevated Rail- 
road Company is authorized to make its connec- 
tions, and that, therefore, section 36, so far as re- 
lates to this company is unconstitutional. This 
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claim rests upon the assumption that the abutting 
owners upon such streets have property rights 
therein of which they are to be deprived, and for 
which they are entitled, under the Constitution, to 
compensation. Whether they have such property 
rights, it will not be necessary to determine upon 
this appeal, for the reason that provision is made 
for compensation. * * * It me that 
there is no room for doubt that ample provision 


seems to 


is made for compensation for any property rights 
the abutting owner may have in the streets. 
clude, therefore, that there 
objections which call for the reversal of the order 
appealed from” (Matter of N. Y. El. R. R. Co., 70 
N. Y., 354, 355)- 

From the foregoing decisions, it appears that the 
“taking” is effected, within the meaning of the 
Constitution, by the passage of the appropriating 
statute, and that made. 
within the meaning of the same instrument, if that 
statute makes provision for obtaining such compen- 
sation; so that the constitutional provision is, in 
effect, construed as if it read: ‘“ Nor shall any stat- 
ute be passed, providing for the taking of private 
property for the public use, without also providing 
for the making of just compensation therefor.” 


I con- 


are no constitutional 


“just compensation” is 


In 1892, the New York Legislature passed the 
act (chap. 339) to regulate; improve and enlarge 
Park avenue above One Hundred and Sixty-sixth 
street, in the city of New York, and for the eleva- 
tion of the structure of the New York and Harlem 
Railroad Company, the tracks of which had been 
laid in that avenue; the act concededly containing 
no provision for any compensation to any owners 
of private property abutting on said avenue, for 
their property, if any, to be taken by such improve- 
ment, and elevation of railroad structure. 

The Act of 1892 has recently been unequivocally 
declared not to be unconstitutional in omitting to 
make provision for such compensation. In Muhl- 
ker v. N. Y. & Harlem R. R. Co. (173 N. Y., 5490 
[Feb., 1903]), which was an action brought by an 
abutting owner for an injunction against the main- 
tenance of, and operation of trains on, the steel 
railroad viaduct in Park avenue, constructed under 
the Act of 1892, on the ground of an alleged inva- 
sion of plaintiff's property rights in the street, the 
prevailing opinion in the Court of Appeals asserted 
“that the State had the power to make this im- 
provement, as it did, without compensation to the 
abutting owners” (173 N. Y.. 556), and even the 
dissenting opinion said: “The claim that the Act 
of 1892 is unconstitutional cannot be sustained.” 
It is true that the prevailing opinion, in support of 
ite ruling of constitutionality, refers to a prior 
decision (Fries v. N. Y. C. & H. R. R. R. Co., 169 
N. Y., 270), as settling that question; and it is also 
true, that the court, in the Fries case, held that 
plaintiff could not assail the constitutional validity 
of the statute in that Court, because he 
raised it in any court below (169 N. Y.., 


had not 
, citing 


77 


<“s/ 


Dodge v. Cornelius (168 N. Y., 242). But it is 
believed that no doubt can exist that the Act of 
1892 is to be regarded as constitutional, under the 
law, as expounded by the highest Court, in view 
of the following expressions occurring in the pre- 
vailing opinion in the Muhlker case: “It is again 
urged on this appeal, that the act under which 


these 
x Ok x 


changes were made is unconstitutional. 

But that considered and 
passed upon by this court in the Fries case, every 
member of the court, whether voting with the ma- 
jority or minority, agreeing that the act was con- 
stitutional. Judge O’Brien said, in discussing the 
constitutiortal question: ‘I think it would be diffi- 
cult, in view of the authorities cited, to state any 
ground upon which it can be questioned.’ And 
Judge Martin commenced his opinion by saying: 


question was 


‘although there is a singular divergence of opinion 
among the members of the court as to some of the 
legal questions involved in this case, yet all agree 
that the statute under which the acts complained of 
were performed was valid, and that the Legislature 
did not transcend its powers in enacting it.’ And 
Judge Cullen said: ‘The statute is not unconstitu- 
tional, and no decision to that effect is necessary 
to secure plaintiff’s rights’” (173 N. Y., 556). 

The declared constitutionality of the Act of 1892 
must rest on one of the following grounds, viz., 
either (1) because the abutters on Park avenue do 
not own easements of 
avenue, or (2) because, 


light, air and access in that 

such easements being con- 
ceded to exist, they are not property, or (3) because, 
the easements being conceded to exist, and to be 
property, they were not “taken” by the act. 

(1) At least since 1891, there has been no room 
to question the doctrine that, in the State of New 
York, “the owner of a lot abutting on a city 
street, the fee of which is in the municipality, has, 
by virtue of proximity, special and peculiar rights 
or facilities in the street, not common to citizens 
at large, in the nature of easements therein” (Kane 
v. N. Y. El. R. R. Co., 125 N. Y., 180). See, to the 
same effect, Reining v. N. Y., L. & W. R. R. Co. 
(128 N. Y., 157). 
ments of light, air and access is settled by numerous 
decisions commencing with Story v. N. Y. EL. 
R. R. Co. (90 N. Y., 122). Moreover, the existence 
of those 


That those easements are ease- 


sasements in Park avenue is conceded in 
the prevailing opinion in the Muhlker case, where 
it is said: “ But that it” (the State) “ possessed 
the power to improve the street, as it did, for the 
benefit of the public, in the manner that it did, 
compelling abutting owners to bear so much of 
the burden of the improvement as resulted from the 
partial destruction of their easements of light, air 
and access, we have no doubt” (173 N. Y., 557). 
(2) That those easements are “ property,” within 
the meaning of the constitutional provision quoted, 
is settled by the same decisions. 
(supra) they are described as 


In the Kane case 
“constituting prop- 
erty, of which he” (the abutting owner) “cannot . 
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be deprived by the Legislature or municipality, or | 
by both combined, without compensation” (125 | 
N. Y., 180). And, in a later case, the Court of| 
Appeals said: “ The abutting owner, by reason of | 
his situation, has a kind of property in the public 
street for the purpose of giving to such land facili- | 
ties of light, of air and of access from such street. 
* * * These easements were decided to be prop- 
erty and were protected by the Constitution from 
being taken without just compensation” (Bohm v. 
Met. El. R. Co., 129 N. Y., 587, 588). 


(3) In searching, then, for an explanation of the 
constitutionality of the Act of 1892, the only con- | 
clusion consistent with such constitutionality is that 
the scheme of that statute did not involve the “ tak- 
ing” of any of those easements from the owners 
of property abutting on Park avenue, including 
Lewis, Fries and Muhlker. This leads to a consid- 
eration of what a “taking” of property consists in. 
That the physical effects of the maintenance of the 
sructure and running of the trains in Park avenue 
were at least as inimical to the abutting owners’ 
light, air and access, in, to, from and over the 
street, as were the physical effects of the main- 
tenance and operation of the elevated street rail- 
ways’ structures, to the same easements of the abut- 
ters upon the streets where the latter structures 
were erected, cannot be questioned. The steel via- 
duct, in front of the Lewis lot, was thirty-five feet 
in height by fifty-six feet in width, and over this 
were run between four hundred and five hundred 
trains every twenty-four hours, some of them by 
night, at a speed of from twenty to twenty-five 
miles per hour (162 N. Y., 210, 211). 

The doctrine of a “taking,” in a constitutional 
sense, of private property (easements, or quasi ease- 
ments of light, air and access) of the abutters on 
the streets traversed by the elevated street railways 
in the city of New York was established by. judi- 
cial arguments, to which attention must be given in 
order to distinguish, if possible, between the plights 
of Story, Kane, Abendroth, etc., on the one hand, 
and the Park avenue abutters on the other. 


In the Story case, which is judicially recognized 
as having created the three easements of an abutter 
on a public street, the doctrine of a “taking” of 
portions of these easements (private property) by 
the construction, maintenance and operation of the 
elevated railways in the streets was established by 
the arguments exclusively contained in the follow- | 
ing quotations from the two opinions: 

DANFORTH, J., said: “In this case, it is found 
by the trial court, in substance, that the structure 
proposed by the defendant, and intended for the} 
street opposite the plaintiff’s premises, would cause 
an actual diminution of light, depreciate the value 
of the plaintiff's warehouse and thus work his in- 
jury. In doing this the defendant will take his 


property as much as if it took the tenement itself. 
Without air and light, it would be of little value ” | 
(90 N. Y., 146). | 








And Tracy, J., said: “ The next question to be 
considered is, has the plaintiff’s property been taken 
by the defendant, within the meaning of the Con- 
stitution of this State? To constitute such a taking, 
it is sufficient that the person claiming compensa- 
tion has some right or privilege, secured by grant, 
in the property appropriated to the public use, 
which right or privilege is destroyed, injured or 
abridged by such appropriation ” (90 N. Y., 168). 

In the Abendroth case, the judicial argument was 
as follows: ‘“ These cases” (Story and Lahr) “ also 
hold that by the construction and operation of an 
elevated railroad in the street, in front of an owner’s 
premises, his rights are ‘taken for public use, 
within the meaning of the Constitution ” (122 N. Y,, 
17). 

In the Bohm case (supra) is given a more eso- 
teric view of the judicial argument on the point 
under consideration. It was there said: “The 
plaintiffs own no land in the street. Their owner- 
ship of the land is bounded by the exterior lines of 
the street itself. Hence, when, under legislative and 
municipal authority, the railroad structure was built, 
it was supposed by many there was no liability to 
abutting owners, because no land of theirs was 
taken, and any damage they sustained was indirect 
only, and, therefore, damnum absque injuria. When 
the courts acquired possession of the question, and 
it was seen that abutting lands, which before the 
erection of the road was worth, for instance, ten 
thousand dollars, might be reduced to a half or a 
quarter of that sum in value, or even rendered prac- 
tically worthless by reason of the building of the 
road, it became necessary to ascertain if there were 
not some principle of law which could be resorted 
to, in order to render those who wrought such 
damage liable for their work. It has now been 
decided that, although the land itself was not taken, 
yet the abutting owner, by reason of his situation, 
had a kind of property in the public street for the 
purpose of giving to such land facilities of light, 
of air and of access from such street. These rights 
* * * were called easements. * * * These 
easements were decided to be property, and pro- 
tected by the Constitution from being taken with- 
out just compensation. It was held that the defend- 
ants, by the erection of their structure and the 
operation of their trains, interfered with the bene- 
ficial enjoyment of these easements by the adjacent 
landowner, and in law took a portion of them. By 


| this mode of reasoning, the difficulty of regarding 


the whole damage done to the adjacent owner as 
consequential only (because none of his property 
was taken), and, therefore, not collectible from the 
defendants, was overcome” (129 N. Y., 587). 

The peculiarities of the “ taking” of private prop- 
erty, declared, by the Court of Appeals, to have 
been effected in the elevated street railway cases, 
arose from the peculiarities of the property held 
to be taken. The “property” of the abutting 
owner, as he naturally supposed, was the land con- 
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stituting his lot. He valued its proximity to the 
street, as affording him obvious facilities of light, 
air and access, upon the existence of which the pos- 
sibility of his enjoying his lot (property) depended. 
If a portion of his lot should be taken for public 
use, this would necessarily be done by an act done 
once for all, and consisting of an amotion of pos- 
session from him, and an occupation and holding of 
possession by some other than himself. The State, 
in taking the portion of his lot, would get, hold and 
use just what was taken. It is evidently impossible 
for the State, or any other person, by any acts per- 
formed in or over the street, in front of an abutter’s 
lot, to take anything from the abutter in the sense 
above mentioned. Granting that an act is per- 
formed, in the street, interfering with the natural 
radiation of light upon, and flow of air towards the 
lot, and with the freedom of ingress to, and egress 
from the latter, the abutter, while keenly alive to 
the disadvantage, yet, being unlearned in the law, 
is not naturally disposed to contend that any of his 
property has been taken; the grievance which he 
alleges is damage to his property (lot). It is clear 
that the agency working in the street does not get 
and cannot hold, use or enjoy any of the radiation 
of light, flow of air-currents or access to or from 
the lot, by its interference with these privileges of 
the abutter; it merely diminishes or destroys these 
privileges, and thereby, in the case of an elevated 
street railway, it gets the opportunity to maintain 
the structure, and to run the trains of the road. 
Another striking peculiarity of the taking, discov- 
ered by the Court of Appeals to have been effected 
in the elevated street railway cases, is that the act 
of taking is continuous and endless, as long as the 
structure is maintained and the trains are run. The 
taking, practically consisting in an interference with 
the abutter’s said privileges, is performed as often 
as the interference occurs, 7. e., constantly. 

Consideration of the foregoing judicial exposi- 
tions of the meaning of the word “taken,” in the 
above-quoted clause of the New York Constitution, 
as applied to the street easements of abutters on the 
routes of the elevated street railways in the city of 
New York, necessitates the conclusion that private 
property of abutters on Park avenue was taken, in 
a constitutional sense, by the Act of 1892, unless 
the long line of elevated street railway cases are to 
be overruled; and the inevitable inference is that 
the Muhlker decision, affirming the constitutionality 
of that statute, conflicts with the series of uniform 
decisions, holding that an act appropriating private 
Property to the public use is unconstitutional, unless 
it provide for compensation, to be made to the own- 
ers of the property taken. 

Indeed, the dissenting opinion in the Muhlker 
case (agreeing with the majority, that the Act of 
1892 was constitutional) takes pains to announce a 
theory of constitutionality in pointed conflict with 
the series of uniform decisions last above referred 
to. It is said: ‘“‘ The claim that the Act of 1892 


is unconstitutional cannot be sustained. If it be 
true that the defendants have no legal right to erect 
this steel viaduct * * * in front of the premises 
in question, the effect of the Act of 1892 is simply, 
as in the elevated railroad cases, to authorize the 
construction of this viaduct structure in the avenue, 
subject to the rights of abutting owners, to the ex- 
tent that their easements of air, light and access 
have been invaded” (173 N. Y., 560). But, as has 
been seen, the elevated street railway statutes were 
held to be constitutional, only after a careful exam- 
ination made to ascertain whether they contained 
provision for compensation for any private property 
taken, and an arrival at the conclusion that they 
contained such provision. That the elevated street 
railroad corporation disregarded its creating stat- 
utes, in not making compensation, before they took 
the abutter’s property, was a fact irrelevant to the 
question of the constitutionality of those statutes. 

That the Muhlker decision, in denying a remedy 
to the abutters on Park avenue, conflicts with the 
elevated street railroad cases is a proposition which 
it seems impossible to disapprove. It is true that 
the prevailing opinion, in the Muhlker case, ob- 
serves that “the decisions in the elevated railroad 
cases are not in point. There, no attempt was made 
by the State to improve the street for the benefit 
of the public. Instead, it granted to a corporation 
the right to make an additional use of the street, 
in the doing of which it” (the corporation) “ took 
certain easements belonging to abutting owners, 
which it was compelled to compensate them for” 
(173 N. Y., 556). 

When the argument contained in this quotation 
is analyzed, it is found to amount to this: that the 
Act of 1892 took what it took, or did what it did, 
for a public use, while the elevated street railroad 
statutes took (in delegating the power to railroad 
corporations. to take) private property for private 
use! But the latter conclusion cannot, it is be- 
lieved, be for a moment entertained. A legislative 
taking of private property for private use is an act 
unknown to Anglican and American law. That pri- 
vate property, taken by legislative authority for the 
purposes of a railroad corporation, is taken for 
public use by the State has long been the settled 
law of New York. See, per Woodruff, J., in Mat- 
ter of Townsend (39 N. Y., 173). 

The constitutionality of the act having been once 
conceded, it became logically and legally impossible 
to allow any remedy to any person for alleged 
grievances accruing by the consummation of its 
scheme. Such constitutionality being conceded, the 
Muhlker case could not have been properly decided 
otherwise than it was, 7. e., in accordance with 
the prevailing opinion. Such constitutionality being 
conceded, it became logically and legally necessary 
to overrule the Lewis decision; for, as is observed 
in the prevailing opinion in the Muhlker case, the 
railroad company did not “ become a trespasser be- 
cause it obeyed the command of the” (valid) “ stat- 
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be deprived by the Legislature or municipality, or 
by both combined, without compensation” (125 
N. Y., 180). And, in a later case, the Court of 
Appeals said: “The abutting owner, by reason vf 
his situation, has a kind of property in the public 
street for the purpose of giving to such land facili- | 
ties of light, of air and of access from such street. 
* * * These easements were decided to be prop- 
erty and were protected by the Constitution from 
being taken without just compensation” (Bohm v. 
Met. El. R. Co., 129 N. Y., 587, 588). 

(3) In searching, then, for an explanation of the 
constitutionality of the Act of 1892, the only con- 
clusion consistent with such constitutionality is that 
the scheme of that statute did not involve the “ tak- | 
ing” of any of those easements from the owners 
of property abutting on Park avenue, including | 
Lewis, Fries and Muhlker. This leads to a consid- | 
eration of what a “taking” of property consists in. | 
That the physical effects of the maintenance of the 
sructure and running of the trains in Park avenue | 
were at least as inimical to the abutting owners’ 
light, air and access, in, to, from and over the 
street, as were the physical effects of the main- 
tenance and operation of the elevated street rail- 
ways’ structures, to the same easements of the abut- 
ters upon the streets where the latter structures 
were erected, cannot be questioned. The steel via- 
duct, in front of the Lewis lot, was thirty-five feet 
in height by fifty-six feet in width, and over this 
were run between four hundred and five hundred 
trains every twenty-four hours, some of them by 
night, at a speed of from twenty to twenty-five 
miles per hour (162 N. Y., 210, 211). 

The doctrine of a “taking,” in a constitutional 
sense, of private property (easements, or quasi ease- 
ments of light, air and access) of the abutters on 





And Tracy, J., said: “ The next question to be 
considered is, has the plaintiff’s property been taken 
by the defendant, within the meaning of the Con- 
stitution of this State? To constitute such a taking, 
it is sufficient that the person claiming compensa- 
tion has some right or privilege, secured by grant, 
in the property appropriated to the public use, 
which right or privilege is destroyed, injured or 
abridged by such appropriation ” (90 N. Y., 168). 

In the Abendroth case, the judicial argument was 
as follows: “ These cases ” (Story and Lahr) “also 
hold that by the construction and operation of an 
elevated railroad in the street, in front of an owner’s 
premises, his rights are ‘taken for public use, 
within the meaning of the Constitution ” (122 N. Y,, 
17). 

In the Bohm case (supra) is given a more eso- 
teric view of the judicial argument on the point 
under consideration. It was there said: “The 
plaintiffs own no land in the street. Their owner- 
ship of the land is bounded by the exterior lines of 
the street itself. Hence, when, under legislative and 
municipal authority, the railroad structure was built, 
it was supposed by many there was no liability to 
abutting owners, because no land of theirs was 
taken, and any damage they sustained was indirect 
only, and, therefore, damnum absque injuria. When 
the courts acquired possession of the question, and 
it was seen that abutting lands, which before the 
erection of the road was worth, for instance, ten 
thousand dollars, might be reduced to a half or a 
quarter of that sum in value, or even rendered prac- 
tically worthless by reason of the building of the 
road, it became necessary to ascertain if there were 
not some principle of law which could be resorted 
to, in order to render those who wrought such 
damage liable for their work. It has now been 








the streets traversed by the elevated street railways | decided that, although the land itself was not taken, 
in the city of New York was established by. judi- | yet the abutting owner, by reason of his situation, 
cial arguments, to which attention must be given in | had a kind of property in the public street for the 
order to distinguish, if possible, between the plights| purpose of giving to such land facilities of light, 


of Story, Kane, Abendroth, etc., on the one hand, | 
and the Park avenue abutters on the other. | 

In the Story case, which is judicially recognized 
as having created the three easements of an abutter 





of air and of access from such street. These rights 
* * * were called easements. * * * These 
easements were decided to be property, and pro- 
tected by the Constitution from being taken with- 


on a public street, the doctrine of a “taking” of | out just compensation. It was held that the defend- 
portions of these easements (private property) by | ants, by the erection of their structure and the 
the construction, maintenance and operation of the | 0Peration of their trains, interfered with the bene- 
elevated railways in the streets was established by | ficial enjoyment of these easements by the adjacent 
the arguments exclusively contained in the follow- | !andowner, and in law took a portion of them. By 
ing quotations from the two opinions: | this mode of reasoning, the difficulty of regarding 
DanrortH, J., said: “In this case, it is found the whole damage done to the adjacent owner as 
by the trial court, in substance, that the structure | consequential only (because none of his property 
proposed by the defendant, and intended for the | W45 taken), and, therefore, not collectible from the 
street opposite the plaintiff’s premises, would cause | defendants, was overcome” (129 N. Y., 587). 
an actual diminution of light, depreciate the value| The peculiarities of the “taking” of private prop- 
of the plaintiff's warehouse and thus work his in- | erty, declared, by the Court of Appeals, to have 
jury. In doing this the defendant will take his| been effected in the elevated street railway cases, 
property as much as if it took the tenement itself.| arose from the peculiarities of the property held 
Without air and light, it would be of little value” | to be taken. The “property” of the abutting 
(go N. Y., 146). 





| owner, as he naturally supposed, was the land con- 
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street, as affording him obvious facilities of light, 
air and access, upon the existence of which the pos- 
sibility of his enjoying his lot (property) depended. 
If a portion of his lot should be taken for public 
use, this would necessarily be done by an act done 
once for all, and consisting of an amotion of pos- 
session from him, and an occupation and holding of 
possession by some other than himself. The State, 
in taking the portion of his lot, would get, hold and 
use just what was taken. It is evidently impossible 
for the State, or any other person, by any acts per- 
formed in or over the street, in front of an abutter’s 
lot, to take anything from the abutter in the sense 
above mentioned. Granting that an act is per- 
formed, in the street, interfering with the natural 
radiation of light upon, and flow of air towards the 
lot, and with the freedom of ingress to, and egress 
from the latter, the abutter, while keenly alive to 
the disadvantage, yet, being unlearned in the law, 
is not naturally disposed to contend that any of his 
property has been taken; the grievance which he 
alleges is damage to his property (lot). It is clear 
that the agency working in the street does not get 
and cannot hold, use or enjoy any of the radiation 
of light, flow of air-currents or access to or from 
the lot, by its interference with these privileges of 
the abutter; it merely diminishes or destroys these 
privileges, and thereby, in the case of an elevated 
street railway, it gets the opportunity to maintain 
the structure, and to run the trains of the road. 
Another striking peculiarity of the taking, discov- 
ered by the Court of Appeals to have been effected 
in the elevated street railway cases, is that the act 
of taking is continuous and endless, as long as the 
structure is maintained and the trains are run. The 
taking, practically consisting in an interference with 
the abutter’s said privileges, is performed as often 
as the interference occurs, i. e., constantly. 

Consideration of the foregoing judicial exposi- 
tions of the meaning of the word “taken,” in the 
above-quoted clause of the New York Constitution, 
as applied to the street easements of abutters on the 
routes of the elevated street railways in the city of 
New York, necessitates the conclusion that private 
property of abutters on Park avenue was taken, in 
a constitutional sense, by the Act of 1892, unless 
the long line of elevated street railway cases are to 
be overruled; and the inevitable inference is that 
the Muhlker decision, affirming the constitutionality 
of that statute, conflicts with the series of uniform 
decisions, holding that an act appropriating private 
property to the public use is unconstitutional, unless 
it provide for compensation, to be made to the own- 
ers of the property taken. 

Indeed, the dissenting opinion in the Muhlker 
case (agreeing with the majority, that the Act of 
1892 was constitutional) takes pains to announce a 
theory of constitutionality in pointed conflict with 
the series of uniform decisions last above referred 
to. It is said: “ The claim that the Act of 1892 


stituting his lot. He valued its proximity to the 


is unconstitutional cannot be sustained. If it be 
true that the defendants have no legal right to erect 
this steel viaduct * * * in front of the premises 
in question, the effect of the Act of 1892 is simply, 
as in the elevated railroad cases, to authorize the 
construction of this viaduct structure in the avenue, 
subject to the rights of abutting owners, to the ex- 
tent that their easements of air, light and access 
have been invaded” (173 N. Y., 560). But, as has 
been seen, the elevated street railway statutes were 
held to be constitutional, only after a careful exam- 
ination made to ascertain whether they contained 
provision for compensation for any private property 
taken, and an arrival at the conclusion that they 
contained such provision. That the elevated street 
railroad corporation disregarded its creating stat- 
utes, in not making compensation, before they took 
the abutter’s property, was a fact irrelevant to the 
question of the constitutionality of those statutes. 

That the Muhlker decision, in denying a remedy 
to the abutters on Park avenue, conflicts with the 
elevated street railroad cases is a proposition which 
it seems impossible to disapprove. It is true that 
the prevailing opinion, in the Muhlker case, ob- 
serves that “the decisions in the elevated railroad 
cases are not in point. There, no attempt was made 
by the State to improve the street for the benefit 
of the public. Instead, it granted to a corporation 
the right to make an additional use of the street, 
in the doing of which it” (the corporation) “ took 
certain easements belonging to abutting owners, 
which it was compelled to compensate them for” 
(173 N. Y., 556). 

When the argument contained in this quotation 
is analyzed, it is found to amount to this: that the 
Act of 1892 took what it took, or did what it did, 
for a public use, while the elevated street railroad 
statutes took (in delegating the power to railroad 
corporations, to take) private property for private 
use! But the latter conclusion cannot, it is be- 
lieved, be for a moment entertained. A legislative 
taking of private property for private use is an act 
unknown to Anglican and American law. That pri- 
vate property, taken by legislative authority for the 
purposes of a railroad corporation, is taken for 
public use by the State has long been the settled 
law of New York. See, per Woodruff, J., in Mat- 
ter of Townsend (39 N. Y., 173). 

The constitutionality of the act having been once 
conceded, it became logically and legally impossible 
to allow any remedy to any person for alleged 
grievances accruing by the consummation of its 
scheme. Such constitutionality being conceded, the 
Muhlker case could not have been properly decided 
otherwise than it was, 7. e., in accordance with 
the prevailing opinion. Such constitutionality being 
conceded, it became logically and legally necessary 
to overrule the Lewis decision; for, as is observed 
in the prevailing opinion in the Muhlker case, the 
railroad company did not “ become a trespasser be- 


| cause it obeyed the command of the” (valid) “ stat- 
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ute, which it could not refuse to obey, to operate its | 


trains upon the structure which the State had built” 
(173 N. Y., 554). 

It is of interest to inquire in what manner the con- 
flict in the law, which is believed to have been dis- 
covered, and which has been asserted by a minority 
of the Court of Appeals to exist, arose. 

When the people of the State of New York, in 
1821, inserted in their Constitution the restriction 
upon the legislative exercise of the power of emi- 
nent domain, which has remained unchanged to this 
day, they, doubtless, referred to tangible “ prop- 


erty,” and to a “taking” the effect whereof is to | 


install the taker in the same relations in all re- 
spects, to the property taken, as were formerly oc- 


taking whereby the taker gets just what is taken. 
At any rate, when, in 1850, the Radcliff case (4 
N. Y., 195), involving the power to alter the grade 


| the parties aggrieved are not entitled to compensa-* 


of a street, came before the Court of Appeals, this | 


interpretation seems to have been accorded, and a 
distinction established between an impairment or 


For the court, after quoting the constitutional pro- 
hibition, said: ‘‘ They did not touch the testator’s 
property ” (4 N. Y., 198). And, although, “in dig- 
ging away the bank in the site of the street, which 
was a natural support of the testator’s land, a por- 
tion of his premises fell into the street, and he suf- 
fered damage” (id.), held to be 
damnum absque injuria. 

In 1862, in People et al. v. Kerr (27 N. Y., 188), 
the people, together with certain abutting owners, 
were before the Court of Appeals in opposition to 
the effort of surface street railway companies to lay 
their rails and run cars in certain streets in the city 
of New York: and the damnum absque injuria rule 
was again adhered to, “ property” " 
receiving their normal construction. Emott, J., 
said: “We are brought to the simple question 
whether, in constructing and using a railway track 
with city cars for passengers, through or over the 
streets enumerated in this complaint, the defendants 
will actually appropriate any property either of the 
city of New York or of the individual plaintiffs. 
If property of the latter is taken without compen 
sation, even for a public use, the statute is in con- 
flict with the Constitution * * * If the defend- 
ants will not take any property of the plaintiffs, in 
the construction or use of their railway, there is 
no other ground upon which the plaintiffs can com- 


the result was 


and “caption” 


plain of their proceedings, except that they will take | 


property of the city unlawfully, because without 
compensation, and thus commit a nuisance by their 
appropriation of the highway. I have arrived at a 
conclusion adverse to the plaintiffs upon both these 
points” (27 N. Y., 195, 208). 


Co. (50 N. Y., 206), where the same construction 
was given to the eminent domain clause of the Con- 
stitution as in the Kerr case. This is shown by the 
following extract from the opinion of the court, 
wherein, however, some faint glimmerings of a sub- 
sequent development of the law dawn upon the 
view: 

“The abutting owners have an easement in the 
street, in common with the whole people, to pass 
and repass, and also to have free access to their 
premises, but the mere inconvenience of such ac- 
cess occasioned by the lawful use of the street is 
not the subject of an action. There are expressions 
in some of the opinions, apparently favoring the 
idea that such an action may be maintained. It 


; - : | was said, in Drake v. Hudson R. R. Co. (7 Barb., 
cupied by the private owner, in other words to a| 


508), that, for contingent and consequential injuries, 


tion as for property taken for public use, but that 
an action will lie for such injuries. The force of 
this remark is spent in limiting it to the statement 
that such injuries are not a taking of property 


4 : . rich ‘vil | within the meaning of the Constitution, without in- 
s on o s Oo vileges appurte oO | : See OAS ; 

24 oneny 2 Ms ms ese apt Senent 60 | tending to define what injuries might be recovered 
e property : otion o ‘% . bytes? ? 
ee eee seen ae See OF ee ere | ie by action; and this view is confirmed by an- 


other portion of the same opinion, in which it is 
said that adjoining owners have no exclusive right 
in the streets, but that all other citizens, including 
railroad companies, have equal rights, subject to 
the control of the public authorities. If this is so, 
there is no principle which will sustain an action 
for incidental injuries growing out of a lawful regu- 
lation by the public. When it is determined that a 
horse railroad is a public use of the street, the 
question is settled, that incidental inconveniences 
must be submitted to” (50 N. Y., 211). 

A decade later (1882), in the Story case (90 N. Y., 
122), the volume of elevated railway law was 
opened, and the surface street railway cases were 
distinguished. The decision in that case, and in its 
sequels, has been recognized, in the opinions of 
the Court of Appeals, itself, as judicial (doubtless 
beneficent) legislation. In Am. Bank Note Co. v. 
N. Y. El. R. R. Co. (129 N. Y., 271), it was said: 
“Now the elevated roads take’ no land from the 
abutter. They stand wholly upon land owned by 
the municipality, and no consequential damages 
flowing from the lawful corporate user could be 
recovered, but for the fact that some of them, 
though not all of them, have been, by the Story 
case, transformed from consequential injuries into 
invasions of property rights;” and the court ex- 
pressly declined to “add a new brood of ease- 
ments ” (i. e., in addition to those of light, air and 
access) “to those already awarded to the abutter, 
instead of leaving them where the Story case left 


them, the mere incidents of a lawful use” (129 
NN. ¥., 27%). 


It was as true as it ever had been, that no (old 


The abutters were again beaten, in the Court of| fashioned) “ property” of the abutter was “ taken” 
Appeals, in a contest with the surface street railway | by the novel structures and operations in the street; 
companies in 1872, in Kellinger v. 42nd Street R. R.| but the court was amazed at the quantum of detri- 
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ment, when “it was seen that abutting land which, 
before the erection of the road, was worth, for 
instance, $10,000, might be reduced to a half or a 
quarter of that sum, or even rendered practically 
worthless, by reason of the building of the road” 
(129 N. Y., 587). Then, “it became necessary to 
ascertain if there were not some principle of law 
which could be resorted to, to render those who | 
wrought such damage liable for their work” (id.). 
The three new, private rights, in the street, “ were 
called easements,” and “ were decided to be prop- | 
erty,” and “ protected by the Constitution from be- 
ing taken without just compensation” (id.). Even | 
yet, a difficulty remained. This newly created | 
“property ” was theoretically capable of being sub- | 
jected to the milder influence of damnum absque in. | 


\ 
juria, as distinguished from the fatal “ taking.” | 


} 





of the improvement as resulted from the partial de- 
struction of their easements of light, air and access, 
we have no doubt” (173 N. Y., 557). 

“That * * * the Legislature may, in its dis- 
cretion, appropriate the public streets of our cities 
to the use of railroad corporations and this without 
reference to the form of their structure, or the ex- 
tent of the injury wrought upon property abutting 
thereon * * * is a startling proposition, and 
one well calculated to fill the owners of such prop- 
erty with alarm. It cannot be, that the vast prop- 
erty abutting on the streets of our great cities is 
held by so feeble a tenure” (go N. Y., 177). 

TuHeopor_e F. C. DEMAREST. 

New York, April 2, 1903. 
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*Hence the final touch of the judicial hand. “The ADDRESS BY JUDGE GRAY OF THE NEW 


interference with these easements became a taking 
of them, pro tanto * * * For the purpose of per- | 
mitting * * * a recovery, the taking of prop- | 
erty had to be shown” ([i. ¢., by the Court], 90 | 
N. Y., 588). 

In the Muhlker case, the power of the State to} 
change the grade of a street re-arose into promi- | 
nence, in the mind of the majority, and appeared to 
imply a power to change the grade of a railroad in | 
a street, without the imputation of inflicting other | 
than indirect or consequential damage upon an | 
abutting owner. “ We still think, under the author- 
ity of Radcliff’s Executors v. Mayor, etc., of Brook- 
lyn (4 N. Y., 195), and the other cases cited by 
Judge Martin in the Fries case, that the State had 
the power to make this improvement, as it did, 
without compensation to the abutting owners” (173 | 
N. Y., 556). 

“The argument has been pressed upon our at- | 
tention with great ability that, as railroads, like 
streets, are intended to facilitate trade and com- 
merce, and lands taken for either are taken for | 
public use, the Legislature may, in its discretion, | 
appropriate the public streets of our cities to the | 
use of railroad corporations, and this without ref- 
erence to the form of their structure or the extent | 
of the injury wrought upon property abutting | 
thereon. * * * Whatever force the argument | 
may have as applied to railroads built upon the sur- 


face of the street, without change of grade, and} 


where the road is so constructed that the public is 
not excluded from any part of the street, it has no 
force when applied to a structure like that author- 
ized in the present case” (Story v. N. Y. El. R. R. 
Co., 90 N. Y., 122, 177). 

Until two and two make five, it must be true | 
that Lewis’, Fries’ and Muhlker’s property was 
taken for public use, if Story’s, Lahr’s and Kane’s 
was. 

“That it” (the Legislature) “ possessed the 
power to improve the street, as it did, for the bene- 
fit of the public, in the manner that it did, compel- 
ling abutting owners to bear so much of the burden 


| is second in rank but to one. 


| should participate in its ceremonies; 


YORK COURT OF APPEALS 


Upon THE OCCASION OF THE CELEBRATION OF THE 
Two HunprepD AND FIFTIETH ANNIVERSARY OF 
THE GRANT OF MUNICIPAL GOVERNMENT TO THE 
City oF New AMSTERDAM, AT THE City HALL, 
IN THE City oF New York, May 26, 1903. 


The event, which we commemorate to-day, is 
important, not so much for what it represented at 
the time it occurred, as because it may be regarded 
as one of the influences which were important in 
determining the later events of our political history. 
Insignificant as was, at the time, the birth of the 
city of New Amsterdam into the world, it, never- 
theless, heralded the advent of a powerful ‘ and 
prosperous State into the community of great gov- 
ernments. It was the progenitor of a city, which, 


|in size and in financial and commercial importance, 


Indeed, already, the 
primacy of London is menaced. 

When we engage in the task of retrospection and 
prolong our view backward to the day when the 
settlement, which formed the nucleus of the present 


| city of New York, received its grant of municipal 


government from Holland — so remote as the event 


|} seems in the comparatively short history of this 





people — we perceive that, at that time in the Old 
World, the principle of local self-government had 
taken root in republican Holland, and even in 
England; where from a modified form, in later 
years, it developed into a fuller form. 

The especial interest, which the birth of that new 
city possesses for us, is in the concession, wrung 


| by the sturdy demand of its inhabitants, of the right 
|to govern themselves in local affairs—a _ funda- 


mental principle in our democracy. 

It is appropriate that the judiciary of the State, 
whom I have the honor to represent this day, 
for the grant 
of municipal government to the infant settlement 
blended in one a burgher government and a judici- 
ary system. Its demand for local self-government 
intended, as an indispensable adjunct, the possession 
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and the exercise of independent judicial powers. | 
The instinct and the purpose of the demand were | 
the protection, which the independent administra- | 
tion and enforcement of the laws would afford; 
whether it were against the unequal domination of 
the general government, or against the possible 
tyranny of future political assemblies. The extra- 
ordinary judicial power exercised by our courts — | 
a power which excites for our judiciary system the 
wonder and the admiration of the world — was 
developed from the vigorous germ contained in 
those early organizations of local governments, 
which the settlers of the New Netherland and of 
the New England colonies effected. The principle 
of local self-government was not new. Indeed, I 
may say that of all the fundamental governmental 
ideas, which, then and subsequently, were put into 
practice in this country, none is entirely novel, 
except that of a judiciary, whose fumction should 
be to nullify any unconstitutional act of the legis- 
lative body. 

It is not necessary and, indeed, it is not important, 
that I should occupy any considerable portion of | 
my brief address in narrating the development of 
the judiciary system of this State. A few words will 
suffice for the purpose. 

In the organization of the municipality of New 
Amsterdam the functions of a burgher government 
were united with those of a court of justice; con- | 
forming, in that respect, with the government of 
old Amsterdam. The Dutch method of government 
continued after the’ English, under the Duke of 
York, took possession, and until a code of laws | 
was prepared by Lord Clarendon; which established 
separate courts for the various towns and political 
divisions of the little colony. It was many years 
before the principles and procedure of Dutch law 
were superceded by those of English law. Estab- | 
lished habit and the popular preference of the col- 
onists were respected by the royal governors, until | 
the English system became fully developed and bet- | 
ter adapted to the needs of the growing colony. 
The general assembly of the Province early created 
courts of Common Pleas and of Chancery, and 
courts for the probate of wills and for the trial of | 
criminal causes. Our first constitution of 1777 
continued these courts, as they existed, and added 
another for the trial of impeachments and for the | 
correction of errors. The second constitution of 
1821 divided the State into judicial circuits for the | 
trial of civil and criminal cases and regulated the | 
exercise of original and appellate jurisdiction, at | 
law and in equity. by the Supreme Court. It pro-| 
vided that all judicial officers should be appointed. 
In 1846 our third — (and, perhaps, it may correctly 
be termed, our last) — constitution was adopted. It 
provided for a Court of Appeals. It created a Su- 
preme Court, having general, original and appellate, 
jurisdiction, in law and in equity, and divided the 
State into eight judicial districts, of which the 
city and county of New York should be one; in 
each of which a certain number of justices of the 








ee 


Supreme Court should perform the duties of their 
office. It provided for county judges and for the 
establishment by the legislature of inferior local 
courts in cities. It was then that the system of an 
elective judiciary was adopted by the people of the 
State. Under that Constitution, our present 
judiciary system was modelled and subsequent 
changes, by legislation, or by constitutional amend- 
ments, were upon that model. The most important 
of these changes may be briefly mentioned. The 
Court of Appeals was reorganized and, in the 
present form, consists of a chief judge and of six 
associate judges; with a final appellate jurisdiction 
of questions of law only, except where the judg- 
ment is of death. Four Appellate Divisions of the 
Supreme Court were created, to sit in four depart- 
ments of the State, of which the county of New 
York is one; whose jurisdiction to review the pro-* 
ceedings of trial tribunals is made final in a large 
class of cases. They were, appropriately, made 
courts of great dignity and power and the relief 
to the Court of Appeals of the State is already 
marked and perceptible. The Superior and Com- 
mon Pleas Courts of New York and the Superior 
Court of Buffalo—courts which had enjoyed a 
high reputation for the eminence of their judges — 
were abolished and their jurisdiction was vested in 
the Supreme Court. 

I need not, further, particularize the creation of 
the various legal tribunals, through which the legal 
questions affecting the vast political and business 


| interests of the State pass and are determined. 


The judiciary, with the governor and the legis- 
lature of the State, constitute the three great and 
co-ordinate powers of the State government. Each 
is assigned its peculiar sphere of action. The Con- 
stitution, as the embodiment by the people of the 
laws which establish the form of the government 
of the State, measures the rights delegated to the 
governmental agents and apportions the powers of 
government; with such limitations as are appro- 
priate to keep their exercise clearly defined. In the 
judiciary is lodged what may be regarded as the 
conservative power of the State; by which I mean 
to say that where the will of the people, as ex- 
pressed in the Constitution, is antagonized by the 


| will of the legislative body, as expressed in a stat- 


ute, the judiciary of the State is to enforce, and to 


| give effect to, the constitutional declaration, in its 


spirit and in its letter. This power, while not ex- 
pressed in terms, was assumed to have been implied, 
as the necessary consequence of the constitutional 
apportionment of governmental powers. It was 
early seen that, for the full enjoyment of civil lib- 
erty, the judiciary must possess that independence 
of action and in judgment, which would enable it 
to enforce the limitations and restrictions imposed 
by the Constitution. 

It has been of not infrequent occurrence that the 
importance of the conservation of individual rights 
has seemed slight to members of the legislative 
body. in comparison with supposed objects of 
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society and that their sacrifice was involved and | 


threatened, in the hot zeal of partisanship, or in 
the ill considered endeavor to promote some politi- 
cal theory, or to aid some popular contest. Mr. 
Webster, in one of his speeches upon the inde- 
pendence of the judiciary, observed that “one 
great object of written constitutions is to keep the 
departments of government separate and, for that 
purpose, to impose restraints designed to have that 
effect. And it is true that there is no department 
on which it is more necessary to impose restrictions 
than upon the legislature. The tendency of things 
is, almost always, to augment the power of that 
department in its relation to the judiciary.” 
Speaking of the conservative power lodged in 
and conceded to the judiciary, I may be per- 
mitted, further, to quote a remark of Dr. Lieber, 


jm his work on Civil Liberty and Self-Govern- 


ment, that “it is one of the most interesting 
and important evolutions of the government of 
law and one of the greatest protections of the citi- 
zen.” This extraordinary power, wielded by the 
judiciary for the prevention of infringements upon 
the constitutional guarantees, which assure our 
lives, our liberties and freedom in our lawful pur- 
suits, distinguishes our governments, State and 
federal, from that of the mother country and incited 
that eminent political philosopher, de Tocqueville, 
to pronounce it to be “one of the strongest bar- 
riers ever devised against the tyranny of political 
assemblies.” It is the safeguard of popular rights 
and it is a logical development from the institu- 
tions founded in the beginnings of self-government. 
Those institutions are attributable to the character 
of the people, who early came to these shores and 


who, founding political institutions with an eye to | 


older models, exercised that independence in senti- 


ment and in conception, which would be natural | 


with self-reliant men, desiring to entrench their 
liberties behind barriers, effective to protect them. 


It was, early and wisely, foreseen that, for the | 
best accomplishment of the purposes of a free | 
people, the delimitation and separation of the ex- | 


ecutive, legislative and judicial powers were neces- 
sary. If government was to exist for the equal 
protection of the citizen and of his property, it 


to enforce it must reside in the judiciary. I believe 
that the judiciary of this State has ever been zeal- 
ous to protect the citizen’s constitutional rights 
against encroachments by legislation. When the 
legislature, whether excited by the zeal of partisan- 
ship, or appealed to to fortify the party in power, 
has, upon occasions, sought to partition govern- 
ment between the State and the municipality, the 
courts have not hesitated to interpose the barriers 
of their decrees. 

We enjoy, in the possession of a written Consti- 
tution, a very distinct advantage over the English 
people; whose Constitution is a pleasing fiction and 


is to be gathered only from parliamentary enact- | 


ments and from the decisions of courts. While our 


Constitution is unchangeable by the legislative 
body, their parliament is omnipotent to affect, by 
ordinary enactments, fundamental principles sup- 
posed to be contained in the British Constitution, 
and the vested or contract rights of citizens are 
not safe from invasion by the law-making body. 
How clear it is, then, that we enjoy a fuller measure 
of protection in the possession of our rights and 
privileges, through the power conceded to the 
judiciary of nullifying legislative efforts to lessen 
them unduly! 

The reliance of the citizen must be upon the 
courts, as bulwarks against the wrong and op- 
pression of which we know from history that the 
people of a democracy are capable, and to shake 
that reliance is to menace the welfare and the per- 
manence of the State. May it long be said of this 
State that 


“ Sovereign law, the State’s collected will, 
Sits Empress, crowning good, repressing ill.” 


Emerson says that “an institution is the length- 
ened shadow of one man.” I think it may be said 
that our political institutions were shadowed forth 
by those men who, swept by a wave of feeling and 
moved by a self-sacrificing devotion to the prin- 
ciples of civil liberty, came from Holland and from 
England and established on these shores a gov- 
ernment of law; within whose limits the exercise 
of individual rights would be respected and toler- 
ated to the utmost extent compatible with the 
general welfare of society. The spirit of their 
chainless mind sought and found freedom for re- 
ligious and political convictions in a new country 
and they built the foundations for a future demo- 
racy well and strongly. 

Build up your structure of a government of the 
people by the people, how you will, and if you 
leave out of it the support of an independent judi- 
ciary, with ample power to prevent attacks upon fun- 
damental law and upon the orderly conduct of organ- 
ized society, it will be imperfect and exposed to the 
unreasoning passion and violence of mob law. 

It is true that a democracy stands in peril of 
being too much governed and our fair city 


| is not without its experience in legislative attempts 
was realized, as the result of experience, that power | 





at interference with the right of local self-govern- 
ment. It is for the judiciary to preserve that right 
in its integrity. It is for the judiciary to be the 
stay of the hopes of citizens and the strong staff of 
their protection. Let not their confidence in the 
judiciary be weakened; else you menace their 
contentment! 

The primitiveness and peaceful simplicity of the 
burgher city of New Amsterdam have long de- 
parted; but we may rejoice in having in its place 
this noble and beautiful city of New York. Above 
all, may we rejoice that in the growth of this city 
and of the Empire State, from the humble seed 
planted two hundred and fifty years ago, have de- 
veloped political institutions of an enduring nature 
and calculated to promote the best happiness of a 
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people. The seed of that fine flower of hardy | 
Dutch republicanism, planted in this new soil and | 
fertilized by the liberty loving anglo-saxon spirit of | 
after-comers, has had a strong and _ luxuriant | 
growth on this continent. Let us see to it that it| 
be not endangered by any of those causés, which | 
were fatal to republics of old! Let us preserve the | 
character of those institutions of government which 
have made us a prosperous and a strong nation, 
and let us imitate that sturdy and patriotic spirit 
in which our government was founded! The 
costliest possessions of our nation are civil liberty 
and the right of self-government! They were 
fought for and won with a vast expenditure of 
blood and treasure. 

Causes, of late, have appeared which may excite 
apprehension for the future, unless removed. But 
I believe that in the general education of our 
people and in their capacity to be reasoned with, | 





tractor. Its rights in this respect are no different 
from those of an individual. 

Nor can the indictment of a contractor with a 
county, for requiring more than eight hours, be sus- 
tained on the ground that the defendant had violated 
the provision of the labor law, which prescribes 
that all such contracts shall contain a stipulation 
against more than eight hours for a day’s labor, 
Even assuming that the legislature has the power 
to make such a violation of a civil contract a criminal 
offense, section 384 of the Penal Code, which was 
enacted prior to this provision of the labor law, does 
not purport to do so. 

An indictment which fails to charge that the 


| defendant, either expressly or impliedly in his con- 


tract, agreed not to require more than eight hours’ 


| work, or to charge that the contract was made sub- 


| 


| sequently to the enactment of the statute, is fatally 


defective; even on the assumption that the statute 


we have elements of safety. An increasing respect |can be upheld as inflicting punishment for a wilful 


and affection for the institutions, under which their | 


violation of a civil contract and that all such con- 


pursuits are encouraged and protected; the confi-| tracts subsequently made would, impliedly at least, 


dence that those institutions will promote the gen- | 


eral happiness and security and the realization that | 
law and order will be preserved in the community 
by the strong and the just hand, are reasons for 
believing in the peaceful dissipation of the causes 
of the present discontent. Let the interest of citi- 
zens be earnest and general to secure an honest and 
a capable administration of the federal, State and 
municipal governments, each keeping within its 
distinct sphere of action, and, with a reasonable 
and an equal enforcement by the judiciary of the 
laws, we shall be assured of their continued 
strength. 
——— 


“EIGHT HOUR” LAW. 


INDEPENDENT 


Contractor WITH STATE 


MUNICIPALITY. 


OR 


New York Court or APPEALS. 
(Decided April 28, 1903.) 


PEOPLE OF THE STATE OF NEw York, Respondent, v. 
Tue OraAnce County Roap Construction Com- 
PANY, Appellant. 


Subdivision 1 of section 384 of the Penal Code, 
which provides that “any person or corporation who, 
contracting with the State or a municipal corpora- 
tion, shall require more than eight hours’ work for a 
day’s labor, is guilty of a misdemeanor,” is uncon- 
stitutional. 
an exercise of the police power, for it has no such 
relation to the public health, morals or order as to 
bring it within the rule permitting the legislature 
to regulate those matters. 

The State, while it may prescribe the wages and 
hours of labor of its employes, cannot, in the absence 
of a reservation in the contract, control such details 
where it has let the work to an independent con- 





The enactment cannot be sustained as | 


contains its provisions. 


| Appeal from a judgment of the Appellate Division 
| of the Second Department, which reversed an order 
'of the County Court of Orange county sustaining 
the demurrer to an indictment. 


William D. Guthrie, William Vanamee and L. 
Laflin Kellogg, for Appellant; A. H. F. Seeger for 
Respondent. 


CuLLEN, J.— The appellant was indicted for having, 
in violation of subdivision 1, section 284 of the Penal 
Code, required more than eight hours’ work for a 
day’s labor from certain of its employes, it being 
at the time a contractor with the county of Orange 
for the performance of a contract entered into by 
the latter with the State for the improvement of a 
public highway. The defendant demurred to the 
indictment on the ground that the facts stated therein 
did not constitute a crime, because the section of 
the Penal Code quoted was unconstitutional and void. 
The County Court sustained the demurrer. The 
Appellate Division reversed the judgment and over- 
ruled the demurrer. From the judgment of the 
| Appellate Division this appeal is taken. 

It seems td me to be entirely clear that the statute 
cannot be upheld as an exercise of the police power 
vested in the legislature. I should think the propo- 
| sition too plain for debate. But if this assertion be 
considered dogmatic, then I say that the question 
lis settled by the decisions, both of this court and 
\the Supreme Court of the United States. While 
the field for the exercise of the police power, subject 
to which all property is possessed by the citizen and 
all his callings or vocations must be pursued, is very 
| broad, so broad that no court has sought to define 
| accurately its extent, still it is subject to recognized 
| limitations. In the interest of public health, of 
| public morals and of public order, a State may 
| restrain and forbid what would otherwise be the 
right of a private citizen. It may enact laws to 
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regulate the extent of the labor which women and | 


children, or persons of immature years, shall be 
allowed to perform, and prohibit altogether their 
employment in dangerous occupations (Common- 
wealth v. Hamilton Mfg. Co., 120 Mass. 383; Tied- 
man’s Police Power, sec. 83). It may limit the hours 
of employment of adults in unhealthy work (Holden 
y Hardy, 169 U. S. 366), and it may be that it 
could prohibit the performance of excessive physical 
labor in all callings. But, as said in Matter of Jacobs 
(98 N. Y. 98) and People, etc., v. Gibson (109 N. Y. 
380), while it is generally for the legislature to 
determine what laws and regulations are needed 
to protect the public health and serve the public 
comfort and safety, such measures must have some 
relation to these ends. In the Matter of Jacobs, 
a law prohibiting the manufacture of cigars or 
preparations of tobacco in tenement houses was held 
unconstitutional, because it bore no relation to the 


health of the occupants of tenement houses. If! 


there were three families or less in the tenement 
house, however numerous their members, the manu- 
facture was allowed, while if there were more than 
three families, however few their members, and 
however large and extensive the house, the manu- 
facture was forbidden. The statute now before us 
does not deal with the character of the work, the 
age, sex or condition of the employes, not even the 
personality of the employer, but applies only to 
the case of a contract with the State or a munici- 
pality. What possible bearing on the health or 
security of the employes or on public health has 
the fact that the employer is executing a contract 
for the construction or performance of a State or 
municipal work? The defendant might be con- 
structing, in the next town, a road for a turnpike 
company, or for its own use. In this work it 


could require labor for as many hours a day as it} 


saw fit and could get workmen to perform. Yet the 
Same action involving exactly the same character 
of work when done in performance of a contract 
with the public is, by this statute, made criminal. 
If we assume that a general statute forbidding in 
all cases the performance of physical labor for more 





v. Kansas City Stock Yards Company (183 U. S. 
79) and the recent case of Connolly & Dee v. Union 
Sewer Pipe Company (184 U. S. 540), in the latter 
of which cases it was held that a statute of Illinois 
which forbade for 
purposes was void because there was excepted from 
its application agriculturists and live-stock dealers. 
The same doctrine has been recently held by this 
ccurt in the Matter of Pell (171 N. Y. 48; see People 
ex rel. Tyroler v. Warden, 157 N. Y. 116; Colon v. 
Lisk,.153 N. Y. 188). 

It is urged that the work is a State work and 
that the legislature may prescribe rules for the 
manner in which it is to be performed. As a gen- 
eral proposition this is doubtless true. The State 
may prescribe regulations for the conduct of its 
employes. Those employes must comply with the 
mandate of the legislature. If, in the case of a pri- 
vate person his foreman or manager should, in 
intentional violation of the master’s command, exact 


business combinations certain 


| more than eight hours’ work a day from the men 
| working under him, the master might discharge 


him, even though his contract of employment was 
for a definite term. In the case of the State, the 


|employer being not only master, but sovereign, it 


may be that it could go further and make the viola- 
tion of its mandates criminal. This statute, how- 
ever, does not deal with employes, at least not 
exclusively with them. The section reads: “ Any 
person or corporation who, contracting with the State 
or a municipal corporation, shall require more than 
eight hours’ work for a day’s labor * * * is 
guilty of a misdemeanor.” The statute does not 
define the meaning of “contracting with the State 
or a municipal corporation.” Doubtless a person 
who is a mere employe of the State or of a munici- 
pal corporation contracts for the performance of his 
service. I suppose, however, the statute was intended 
to apply to the case of what is known in law as 
an independent contractor; that is to say, one who 
contracts to perform the work at his own risk and 


|cost, the workmen being his servants and he, not 


than eight hours out of the twenty-four would be | 


constitutional, that concession would not sustain 
the validity of the act before us. 


Statute is the arbitrary distinction drawn between 


‘persons contracting with the State and other em- 


ployers. In Gulf, etc, R. R. v. Ellis (165 U. S. 
150) a statute, which authorized the award of judg- 
ment in actions against railway companies of costs 
not given in suits against other defendants, was 
held void as violating the equal protection of the 
law guaranteed by the federal Constitution in that 
it singled them out from all citizens and corpora- 
tions. It was there said: “ Classification for legis- 
lative purposes must have some reasonable basis 
upon which to stand. But arbitrary selection can 
never be justified by calling it classification. The 
equal protection demanded by the fourteenth amend- 
ment forbids this.” To the same effect is Cotting 


The vice of the} 


the State or corporation with whom he contracts, 
being liable for their misconduct. If it does not 
apply exclusively to such contractors, it includes 
them. If not, that is the end of this case, for it 
does not appear in the indictment that the defend- 
ant was not an independent contractor. Now, while. 
as I have said, if the State itself prosecutes a work 
it may dictate every detail of the service required 
in its performance, prescribe the wages of workmen, 
their hours of labor and the particular individuals 
who may be employed, no such right exists where 
it has let out the performance of the work to a 
contractor, unless it is reserved by the contract. 
The State in this respect stands the same as its citi- 
Its rights just as great as those of 
private citizens, but no greater. 


zens. are 

As the law cannot be upheld either as a valid 
exercise of the police power or because the work 
was being done for the State, to sustain it some 
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other ground must be found on which it may rest. 
Only one is suggested. On the same day upon 
which the section of the Penal Code before us be- 
came a law there was enacted chapter 415 of the 
Laws of 1897, known as the labor law: By section 
3 of that act it was provided that eight hours 
should constitute a legal day’s work for all classes 
of employes in this State, except those engaged in 
farm and domestic labor, unless otherwise provided 
by law. It was further provided that this should 
not prevent an agreement for over-work for extra 
compensation. By chapter 567 of the Laws of 1899 
this section was amended so as to withdraw from 
the exception provided by it work done by or for 
the State or a municipal corporation or by con- 
tractors or sub-contractors therewith. It further pro- 
vided that every contract with the State or a 
municipal corporation which involved the employ- 
ment of laborers, workmen or mechanics should con- 
tain a stipulation that no laborer, workman or 
mechanic in the employ of the contractor, sub-con- 
tractor or other persons doing or contracting to 
do the whole or a part of the work contemplated 
by the contract should be permitted or required to 
work more than eight hours in any one calendar 
day, except in cases of extraordinary emergency 
caused by fire, flood or danger to life or property, 


and (in substance) that for failure to comply with | 


this stipulation the contractor should forfeit his 


contract and his compensation. It is contended that | 


the legislature may punish criminally a violation by 
the contractor of his obligations assumed under the 
provisions of this law. This presents the question 
of whether the legislature can make the breach of 
a civil contract solely as such a criminal offense. 
I am not now prepared either to assert or deny 
the correctness of the proposition. The only case 
in which there is any discussion of the question 
which thus far has come to my attention is that 
of Robertson v. Baldwin (165 U. S. 275). There 
the discussion is cursory and incidental, the ques- 
tion not being necessarily involved in the case. The 
appeal presented the constitutionality of the federal 
statute, which authorizes the arrest of deserting 
seamen and their return to the vessels which they 
may have deserted, which was challenged as violat- 
ing the thirteenth amendment of the Constitution 
forbidding slavery or involuntary servitude. The 
statute was held good. In the majority opinion, 
Judge Brown, after referring to an English statute 
which made artificers and handicraftsmen, who 
might desert the service of their masters before 
the expiration of the period for which they had 
contracted to serve, subject to imprisonment, said: 
“The breach of a contract for personal services has 
not, however, been recognized in this country as 
involving a liability. to criminal punishment, except 
in the case of soldiers, sailors and possibly some 
others, nor would public opinion tolerate a statute 
to that effect.” In his dissenting opinion, Judge 
Harlan said: “If it be said that government may 
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make it a criminal offense, punishable by fine or 
imprisonment, or both, for any one to violate his 
private contract voluntarily made, or to refuse with. 
out sufficient reason to perform it—a proposition 
which cannot, I think, be sustained at this day in 
this land of freedom — it would by no means follow 
that government could,” etc. Granting, however, 
the claim that the legislature can provide for the pun- 
ishment criminally of a wilful violation by the con- 
tractor of the contract provisions alluded to, it is 
sufficient to say that the statute before us does not 
purport to do anything of that kind. If it had pro- 
vided that any person who, having contracted with 
the State or a municipality not to require or suffer his 
employes or workmen to labor more than eight 
hours a day should violate that agreement, then 
the question discussed would be presented. Prior 
to and at the time of the enactment of the section 
of the Penal Code no law had ever required 
municipal or State contracts to contain any stipula- 
tion as to the time the contractors’ workingmen 
should be suffered or required to labor. The labor 
law as originally passed on the same day authorized 
in express terms over-work for extra compensa- 
tion in the performance of State and municipal 
contracts. The penal statute draws no distinction 
between contractors whose contracts had been made 
prior to its enactment and those who might con- 
tract subsequently. To fall within its provisions it 
was sufficient that on the day after its enactment 
a contractor should require more than eight hours’ 


| work a day, though he was engaged in the per- 


formance of a contract years’ old and containing 
no agreement relating to the hours of labor. The 
statute does not assume to punish an offender 
against its provisions because he has violated any 
contract. but solely because he has done the pro- 
hibited act, 7. e., required more than eight hours’ 
labor regardless of the terms and conditions of his 
contract. The statute should, therefore, be con- 
demned in its entirety, and cannot be upheld as to 
the limited class of cases in which it may be the 
legislature had the power to act, but has not acted. 
In the case of Wynehamer v. The People (13 N. Y. 
378; cited with approval Matter of Townsend, 39 
N. Y. 171, 180), a statute authorizing the summary 
confiscation and destruction of intoxicating liquors 
was declared void as violating the provision of 
the Constitution, which declares that no person shall 
be deprived of life, liberty or property without due 
process of law. It was held that the legislature 
might constitutionally prevent the future manufac- 
ture or importation of such liquors. But it was 
further held that, inasmuch as the act did not dis- 
criminate between such liquors as were possessed 
when it took effect as a law, and such as might 
thereafter be acquired by importation or manufac- 
ture, and did not warrant any defense based on that 
distinction, it could not be sustained in respect to 
any liquor whether existing at the time when the 
act took effect or acquired subsequently. This case 
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js not similar to that recently before us in People 
ex rel. Devery v. Coler (173 N. Y. ), where 
we held a portion of the statute valid regardless 
of the question whether other parts of the statute 
were constitutional or not. 

But if we assume that the statute can be upheld 
as one inflicting punishment for the wilful violation 
of a contract, and if we further assume that the 
statute ex proprio vigore imported into every con- 
tract subsequently made an agreement by the con- 
tractor not to require more than eight hours’ work 
in a day from his employes, the indictment would 
still be fatally defective. To make out an offense 
under this view of the law it would be necessary 
to charge that the contractor in one way or the 
other, either by express agreement or by force of 
the statute, contracted not to require more than 
eight hours’ labor. The indictment does not charge 
any stipulation to that effect in the contract, nor 
does it charge that the contract between the defend- 
ant and the county of Orange was made subsequent 
te the enactment of the statute. There is nothing, 
therefore, alleged which charges that the defendant, 
by requiring more than eight hours’ labor, violated 
any provision of his contract, either express or 
implied. 

The judgment should be reversed, the demurrer 
sustained and the defendant discharged. 

BarTLETT, HaicHt, Martin and Vann, JJ., con- 
cur; ParKer, Ch. J., and WERNER, J., concur in the 
result, on the ground of the defect in the indictment 
pointed out by Judge CuLLEeN, but do not assent to 
the expression of a doubt, even as to the power of 
the State to enforce its constitutional mandate by 
making a violation thereof criminal, whether the 
offending party be brought within its purview by 
contract with the State or otherwise. 


—— ee 


NATURE OF “INCOMMUNICATION” IN 
SPANISH-CUBAN LAW. 

The word is derived from the Latin word incom- 
municare. It is said generally of the person or thing 
which has no communication with another. It is 
particularly applied to prisoners when they are not 


practice in Spain. The judge would order the 
incomunicacion as a means of preventing the accused 
from gaining in advance knowledge of what the wit- 
nesses might depose against him, or from trying to 
corrupt or reach an understanding with the wit- 
nesses, or from endeavoring to destroy or dispose 


of the marks and evidences of his crime. As soon as 
this danger no longer existed it was customary also 
to put an end tothe incommunication. If the pris- 


oner confessed, it was also the practice to put him in 
communication immediately on his confession being 
received. (See Escriche, Dictionario de Legislacion, 
last edition.) 

In Cuba, in 1897, the incommunication of persons 
accused was governed by the provisions of the Code 
of Criminal Procedure. The reasons for the order 
of incommunication were not required to be read to 
the accused when he was notified thereof, nor was 
a copy thereof required to be given to him. The in- 
communication of persons detained or imprisoned 
could last only the period absolutely necessary to 
serve the citations made in the investigations of the 
crime which may have given rise to the proceedings, 
and as a general rule could not exceed five days. 
The incomunicado person might with proper precau- 
tions attend the expert proceedings which the Code 
of Criminal Procedure alldwed him to attend, pro- 
vided his presence would not defeat the object of the 
incommunication. If the citations had to be served 
outside of the territory of Cuba or at a great dis- 
tance, the incommunication might be continued for 
the time reasonably necessary to prevent confabula- 
tion. The judge or court taking cognizance of the 
cause might under his responsibility order that a 
prisoner be again placed incomunicado, even after 
it had been raised, if good reasons appeared in the 


|cause; but the second incommunication could never 
|exceed three days, except in the case just stated. 
|The accused had a right to be informed of the 
| reasons stated in the writ ordering the second incom- 
|munication. An incomunicado person had a right to 


be allowed the books and effects which he might 


|procure himself, if there was no objection in the 
| judgment of the examining judge. The examining 
| judge might also permit the incomunicado prisoner, 
lat his request, to be furnished writing material, if 


permitted to deal with anybody by word or in| ir his judgment there was no objection to such per- 





writing. A person “put or placed incomunicado” is | mission; but in the order granting such permission 
deprived of communication with other persons or | the judge was required to take the proper measures 
things. (See Dictionario de la Real Academia to avoid defeating the effects of the incommunication. 
Espanola, last edition.) An incomunicado prisoner could neither delivér nor 

Incommunication is the state of a prisoner who is|Teceive any letter or paper whatsoever, except 
not permitted either to see or to speak to any person | through and with the permission of the examining 
who may visit him. Formerly no person freated as | judge whose duty it was to examine the contents 
a convict could lawfully be kept incomunicado ex- | thereof in order to allow or refuse its delivery. (See 
cept by special order of a competent judge, who could | Code of Criminal Procedure, arts. 407, 408, 506-511.) 
only issue such an order when the nature of the| As to the treatment of persons detained or im- 
preliminary investigations demanded it, and then only | prisoned in Cuba in 1897, and placed incomunicado, 
for such time as was absolutely necessary. This was| neither the detention nor the provisional imprison- 
the provision of article 7 of the Provisional Regula- | ment had to be effected in such manner and form as 
tions of September 26, 1835, and was formerly the! least to injure the person and reputation of the per- 
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son accused. His liberty might be restricted even 
beyond the limits absolutely indispensable to secure 
his person and prevent communications which might 
prejudice the case. Persons detained had as far as 
possible to be kept separate from each other. When 
such separation was not possible, the judge or court 
was not required, in the case of persons kept in- 
comunicado, to seek to prevent that persons of differ- 
ent sexes or co-criminals be placed in the same 


prison, or that young persons or those who were | 
not recidivists be kept separated from those of more | 


mature age and recidivists. In making this separa- 
tion the degree of education of the person detained 
incomunicado, his age and the character of the crime 
charged against him was not required to be taken 
into consideration. No person detained or im- 
prisoned and kept incomunicado could at his own 
expense procure any commodities or occupations, 
compatible with the object of his detention and with 
the prison regulations notwithstanding, and although 
they might not affect his security or the secrecy of 
the preliminary investigation. A person detained, 
imprisoned and kept incomunicado could not be 
visited by a minister of his religion, or by a phy- 
sician, or by his relatives, or by anybody with whom 
he had joint interests, or by persons who might give 
him advice, even under the conditions prescribed by 
the prison regulations, and even though they would 
not affect the secrecy and success of the preliminary 
investigation. Consultations with counsel were for- 
bidden. Even the examining judge could not au- 
thorize, in cases not prejudicial to the success of the 
investigation, any means of correspondence or com- 
munication of which the prisoner incomunicado 
might avail himself. Persons detained and im- 
prisoned, while incomunicado, were prevented even 
from writing to the higher officers of the judiciary. 


Extraordinary measures of safety might be taken | 


against the person kept incomunicado, even in the 
absence of disobedience, violence or mutiny, and 
even though he might not have attempted or made 
preparations to escape. Such measures did not have 
to be temporary only, and might continue for a 
longer time than was strictly necessary. The exam- 


ining judge did not have to visit the prisons of the! 


locality once a week, accompanied by a member of 
the department of public prosecution, as he was re- 
quired to do in cases of persons not kept incomuni- 
cado, and during which visit he had to take 
cognizance of all that concerns the condition of the 
prisoners or persons detained, and take the measures 
within his power to correct any abuses noticed by 
him. (See Code of Criminal Procedure, arts. 520- 
527.) 

The judiciary in Cuba in 1897, as the creation of 
the government and existing at its pleasure, had but 
little independence, and the administration of the 
courts was characterized by arbitrary arrests, in- 
comunicacion, exorbitant fees to court officials in 
both civil and criminal trials, and not infrequently 
by corrupt and dishonest practices. As a rule the 








| judiciary was monopolized by Spaniards, and no 
Cuban could hope for appointment to the bench, and 
|a speedy and impartial trial where Cubans were 
concerned was quite unusual. Many of the prisoners 
| found in the jails in the island at the time of the 
American occupation had been in confinement with- 
| out trial for years, and of those who had been tried 
| only a few were serving sentence, although in some 
| instances years had elapsed since their appearance in 
court. If the impartial and speedy administration of 
justice is a reliable indication of good government, 
then it must be confessed that the government of 
Cuba lacked that attribute. (See Census of Cuba, 
1899, Sanger, p 59.) 

| On July 13, 1899, the American Military Governor 
of Cuba abolished the incommunication of persons 
| arrested or undergoing trial provided by the Code of 
Criminal Procedure. (See Order No. 109 of 1899.) 

Lucius Q. C. Lamar. 
HasBana, April 24, 1903. 


_—p_———_ 
UNCLE JOE’S DEFENCE. 


Prayers were over at the old meeting-house at 
Swanee, and Brudder Rastus, in behalf of “de 
respectable colored people,” in a dignified tone, re- 
quested the congregation to tarry awhile, as business 
of the utmost importance was to be transacted. One 
of their members had fallen from grace, and it was 
}no case of justifiable larceny, either. 

“Deahly belubbed bredren,” began Brudder Ras- 
tus, “ gib me your attenshun and I will read you de 
charge of un-Christian conduct preferred against 
‘Joe Hamilton by Deacon Ebenezer Johnson’ 
Ebenezer Johnson says that ‘Joe Hamilton, widout 
any provocashun, assaulted him seriously an’ stole 
two bushels of potatoes from his, Deacon Johnson’s, 
potato patch. To dis charge Bro. Joe Hamilton 
says he am not guilty, and for trial puts himself 
upon de assembly, of which assembly you are. If 
he am guilty, you will say so; if he am not guilty, 
you will say so, an’ no more. 

“Gentlemen and ladies of dis here congregation, 
hearken to de evidence. 

“*Brudder Johnson, sworn, deposed as follows: 
One dark night last month I had occashun to visit 
my potato garden and I saw Brudder Joe Hamil- 
ton digging my potatoes, and, widout any leave on 
my part, proceeded to help himself. I remonstrated 
wid him, an’ tol’ him that stealing taters was as 
mean as stealing sheep. Widout any furder cere- 
mony he proceeded to knock me down an’ grievously 
assault me. 

“* Joe Hamilton, being called, deposed: Bredren of 
de congregation, de flour was getting low an’ my 
meal bag almost empty, an’ I didn’t know what to 
do. Deahly belubbed bredren, we read in the Holy 
Scriptures that de ravens fed ole ’Lizah, I think, 
|yes, Elizah, the prophet in de desert, but de critters 
wont feed me. 


I sat on de fence an’ waited for de 
|pesky birds to come along, and, really, bredren, dem 
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birds hab got above dat business. They came an’ 
paid no attenshun to me at all. Now, I knowed 
the way to Brudder Johnson's tater patch, an’ al- 
though the night was dark ‘twas easy nuff to find. 
I had just finished, an’ filled my basket when up I} 
looked and saw Brudder Johnson's ole hoss pistol 


a pointing straight at me. Self-preservation be- 
ing de first law ob nature, I had to knock 
him down. An’ I think you'll agree wid me that 


dis case am a very trifling one, and ought not to be 
brought before the church.” 

Brudder Rastus: 
contrite and repentant sinners, are you ready for de 
question? Is de 3rudder Hamilton 
guilty or not guilty?” 

Congregation: “Guilty of justifiable larceny.” 

Brudder Rastus: “ Brudder Hamilton, listen to de 
sentence of de church as de deacons hab awarded 
it. De deacons sentence you to be suspended from 
church membership for de term of three months, 
to fast from eating chicken an’ 


Ladies and gemmen and all 


delinquent 


watermelon as a 
penance for the further term of six months, and you 
stand so suspended until you perform 
sentence and penance. 

“De chair awaits a motion.” 

Motion to adjourn made by Brudder Johnson. 

Carried. 


de above 


Joseph M. SuLLIvAN. 
Bar. 

——_>—_—_ 
OLD AND NEW METHODS OF REPORTING | 


Of the Suffolk (Mass.) 


In old times there were three ways to report testi- 
mony —the verbatim, the sketch, and the summary. 
Let us give an example: 

John Smith, sworn and examined by Mr. Jones: 

Q.— What is your business? 

A.— I am a carpenter. 

Q.— How long have you worked at your trade? 

A—I have worked at my trade for twenty years. 

Q.— Do you know the defendant? 

A—I do. 

Q.— How long have you known him? 

A—I have known him for the last ten years. 

So much for the verbatim. Now, for the sketch: 

“John Smith, on being sworn, said he was a car- 
penter. 
and knew the defendant for ten years.” 

And the summary : 


He worked at his trade for twenty years 


“John Smith, a carpenter, knew defendant for ten 
years.” 

The yellow fever, however, has evolved a new style 
of reporting: 

“John Smith, a tall and angularly formed fellow 
with bushy hair and flaming whiskers, 
sworn. He kissed the book with a resounding 
smack, adjusted his green necktie, sat down in the 
witness chair, ran his right hand through his ruby 
locks, crossed his legs, which were closely incased 
in blue and white trousers of the latest cut, and then 
looked straight into the eyes of Counselor Jones. In 


red was 


solemn tones the latter asked him his business: ‘I 
am a carpenter,’ was the humble reply, made in a 
clear and high-pitched voice, that heard dis- 
tinctly in the remotest corner of the court-room. 
“*How long have you been a carpenter?’ asked 
Mr. Jones, with a threatening look in his left eye. 
‘I have been a carpenter, sir,’ said the witness, with 


was 


great dignity and fully appreciating the importance 
of the question, ‘ during the last twenty years.’ Then 
Mr. Jones drew himself up to his fullest height, and 
extending his right arm at an angle of forty-five de- 
grees, he brought it down swiftly until his huge fist 
struck the table with a horrible dull thud. 
know the 
tones. ‘I 


“Do you 
thunderous 
do,’ was the reply, made in accents pitched 
which contrasted strongly with the 
Then Mr. 


Jones, with flashing eyes and clinched fist, coiled him- 


defendant?’ he shouted in 


in a high key, 


cavernous tones of the learned counsel. 


self up like a serpent and hissed: ‘How long have 


you known him?’ ‘Ten years,’ was the answer, 


tossed back to the lawyer with  lightning-like 
rapidity.” 

Well, this method of reporting may be beautiful, 
but it makes tiresome reading, and in these days 


when few citizens can afford the luxury of reading 


| themselves to sleep, blatherskite reports of murder 
| trials are much avoided.— New York Sun. 


-——————_ & ———_ 
DOMICILE OBTAINED PRIMARILY FOR THE 
PURPOSE OF PROCURING A DIVORCE. 


The recent decision of the Court of Errors and 


Appeals of New Jersey. in Wallace v. Wallace 
(March, 1903, 54 Atl. 433). being by a State court of 
last resort, has considerable interest in itself, and 


| also in view of the fact that it was made after several 


recent decisions of the Supreme Court of the United 
States passing upon the validity of foreign divorces. 
The substance of the decision is expressed in the fol- 
lowing syllabus by the court: 

“Where the proofs in an action for divorce show 
that the residence of the complainant in this State 
was acquired with the animus manendi, corroborated 
by satisfactory evidence as to such intention on her 
part to reside permanently in the State, her avowal 
that 
tain a divorce, while it is a pertinent fact to be con- 


her object in coming into the State was to ob- 


sidered in determining the bona fides of her resi- 
dence, is neither a controlling circumstance nor a bar 
to her right to obtain a divorce under our statute.” 
It appeared 
upon him (the defendant) within the jurisdiction of 


“that no service of process was had 


New Jersey, he having been brought into court by 
service of notice as a non-resident defendant in New 
York, in accordance with the provisions of our stat- 
ute and the practice of the Court of Chancery.” The 
decree of the vice-chancellor, dismissing the bill for 
divorce, on the ground that the, plaintiff had ac- 
quired the New Jersey domicile for the purpose of 
procuring a divorce, is reversed. 

It is impossible to say what the general condition 
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of interstate matrimonial law will be after the Su- 
preme Court of the United States shall have passed 
upon additional cases that may arise. In Atherton 
v. Atherton (181 U. S., 155) it appeared that the par- 
ties had had a matrimonial domicile in Kentucky | 
and that the wife had left the same and gone to New | 
York. A divorce procured by the husband upon sub- 
stituted service of process in Kentucky, where he 
had remained, was held extra-territorially valid. | 
Much of the discussion in the opinion suggested the | 
probability that the Supreme Court would recognize | 
divorces upon substituted service in subsequent cases | 
if it did not appear that the plaintiff had been guilty | 
of actual fraud upon the court or upon the defend- | 
ant. The decision of the Supreme Court of the} 
United States, in Andrews v. Andrews (23 Sup. Ct. 
Rep. 237), however, took the ground that if a spouse 
had procured a temporary foreign domicile merely | 
for the purpose of obtaining a divorce, the same| 
would not be extra-territorially valid, although the 
defendant had actually appeared in the action. 
Neither of these Supreme Court decisions is neces- 
sarily inconsistent with the New Jersey case first 
above cited, because in the latter it appears that the 
domicile was bona fide for general purposes. 





Never- | 


. theless, in Andrews v. Andrews (supra), as in Bell | 


v. Bell (181 U. S. 175) and Streitwolf v. Streitwolf | 
(181 U. S. 179), the question was expressly reserved | 
“whether jurisdiction to render a divorce having | 
extra-territorial effect could be acquired by a mere} 
domicile in the State of the party plaintiff, where 
there had been no matrimonial domicile in such 
State.” The New Jersey case presents such reserved 
question. Upon the point passed on by the Court of 
Errors and Appeals, the following language from 
the opinion is of interest: 

“ But it was insisted by the learned vice-chancellor 
that, in addition to the requirements of the statute as 
to residence as above defined, the residence cannot 
be acquired with the desire or intention to procure a| 
divorce. On page 5109, 62 N. J. Eq., 50 Atl. 792) 
(Wallace v. Wallace, supra), he says: ‘It has been 
my rule, and I believe that of the other members of 
the court, not to grant a decree for divorce for deser- 
tion based upon a service out of the jurisdiction and | 
a domicile not matrimonal, unless such domicile has 
been acquired under circumstances showing suf- 


ficient and controlling reasons for its acquisition, 


other than the desire to procure a divorce, and cer- 
tainly never when the avowed object was to obtain 
that relief.’ 

“ The practical effect of this doctrine is to prevent 
a citizen who removes into this State from another, 
even though such removal be made bona fide with 
animus manendi, from acquiring a residence here 
sufficient to sustain an action for divorce, unless some 
reason for acquiring such residence be shown other 
than the desire to procure a divorce; its legal effect 
is to substitute for the public policy established by 
the legislature a judicial policy of contrary import. 
I concur entirely in the principle laid down by the 





special master in this case that a person may legiti- 
mately move to another State in order to avail him- 
self of the laws of that State, and this includes 
necessarily the right to remove into the jurisdiction 
of this State for the purpose of procuring a divorce, 
the only requirements being absolute good faith ig 
the taking up of such residence and of the animus 
manendi. In other words, the factum of residence 
and the animus manendi prove the domicile (Ma- 
gowan v. Magowan. 57 N. J. Eq. 324, 42 Atl. 330, 73 
Am. St. Rep. 645; Harral v. Harral, 39 N. J. Eq. 28s, 
51 Am. Rep. 17).— New York Law Journal. 


eS 
AL RASCHID THE CALIPH.* 


By JoHN FREEMAN BAKER. 


’Twas summer, and the Orient sky 
Was purple with the early dawn, 

As wise Al Raschid sallied forth 
To take his walk one morn. 


It was his custom, in disguise, 
To mingle with the Bagdad poor, 
And hear their converse and surmise 
How stood he with the boor. 


He chanced to wander by a cot, 
Where sat a grandsire and a youth, 

And heard the old man lecture him 
For lacking Godly ruth: 


“ Destroy it not!” to the youth he said, 
“ Ne’er take a life thou canst not give; 
Have mercy on the little worm — 
And longer let it live.” 


Al Raschid heard the grandsire’s plea, 
And. blessed his kindly charity; 

And said within himself, “ This man 
A nobler life shall see!” 


He asked his name and his abode — 
This aged grandsire with a soul — 
And learned that in the neighborhood, 

They called him Atelmoule. 


Next day there came to Atelmoule, 
Attendants with the Caliph’s aid, 

And dressed him rich in fitting robes — 
A Vizier, he was made. 


In wonderment he then was led, 
To where Al Raschid sat in state — 
And, kneeling, kissed the Caliph’s hand, 
And wept in tears elate. 


| Close to the throne,” the Caliph said, 


“T place thee now on Mercy’s shrine, 
For knowing that Wisdom in thee dwells — 
I make thee one of mine.” 


| *Haroun or Harum Al Raschid was called to the Arabian 
throne, A° D. 786, at Bagdad. He was endowed with wisdom, 
law and justice, and a goodly zeal for literature and the fine 
arts. He was a friend of Charlemagne. He died A. D. 898. 
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Hotes of Cases, 

Carriers — Through Trains— Stopping at. Des- 
tination — Tickets — Variation by Parol.—In Illi- 
nois Central R. R. v. Harris, decided by the Supreme 
Court of Mississippi in December, 1902 (32 So. 309), 
it was held that where a round trip railroad ticket is 
sold, good only for one day, it is good for a return 
trip on the only train returning that day, though 
such train is not scheduled to stop at the station of 
purchase. 

It was further held that a conversation at the time 
of the sale of a ticket calling for a return passage on 
a certain train, in which the agent notified the pas- 
senger that he might have difficulty in returning on 
the train, and the passenger replied that he would 
take his chance, did not deprive the passenger of 
his rights under the terms of the ticket. 

It was also decided that the right of the pas- 
senger, under his ticket, to travel to his destination 
on a certain train, was not affected by a conversa- 
tion with a flagman, in which, after informing the 
passenger that the train did not stop at his destina- 
tion, the flagman permitted him to remain on the 
train on condition that he get off at some other 
station. 

The court said in part: 


Appellee on Sunday evening, the 3d day of March, 
1901, bought of the agent of appellant at Ridgeland 


an excursion ticket to Jackson and return, good for | 


that day only. Late at night on the same day he 
boarded train No. 26, which was the only train upon 


which he could return; and after passing Tugaloo, | 


and before reaching Ridgeland, he was, according 
to the evidence made on his side of the case,* ejected 
from the train with insult and violence. He sued 
the company, recovered judgment for seventy-five 
dollars, and the company appeals. 


The trial court instructed the jury that, if train 
No. 26 was the only train upon which appellee could 
return to Ridgeland that day, his expulsion there- 
from was wrongful. The company insists that the 
instruction was error, and cites Railroad Company 
v. Rodgers (31 South. 581, 80 Miss. 200), as being 
opposed to this view of the law. But in that case 
Rodgers returned home the next day on his excur- 
sion ticket, and could have returned by one or more 
trains on the day he was refused passage on No. 6 
—a fast train, not stopping at Egremont —if he 
had desired to do so; yet, declining to return on 


trains that would have placed him at home that day, | 


he complained that a fast train, not scheduled for 
Egremont, excluded him from passage on it. In 


teply to repeated efforts to bribe him, Conductor | 


Howard made a slighting or insulting remark to 
Rodgers, but that incident was not a factor in the 
case, 
Mont on the very day that he was refused passage 
by Conductor Howard, and having yet two days 
more for a return to Egremont, he insisted on re- 
turning to Egremont by the only train that never 


Having had- opportunity to return to Egre- | 


stopped at that point. That case ‘was quite different 
from the one before us. It was, however, shown 
| here, for the railroad company, that train No. 26 
was not scheduled to stop at Ridgeland, and that 
the agent at Ridgeland, when selling the round 
trip ticket to Harris told him that if No. 26 should 
be late, or behind its scheduled time, he would find 
difficulty in returning upon it, and that Harris re- 
plied he would take the chance. It showed, also, 
that Harris, upon boarding the train at Jackson, 
was warned by the flagman that the train did not 
stop at Ridgeland, and that he said he would get off 
at Tugaloo, or go on to Madison, and that the 
flagman permitted him to remain on the train upon 
that condition. It is evident that what passed be- 
tween the flagman and Harris at Jackson was of no 
consequence, because the rights and duties of the 
parties were fixed by the ticket held by Harris 
(Wells v. Railroad Company, 67 Miss. 24, 6 South. 
737). We further think the right of Harris to re- 
turn on No. 26 was not affected by the statement of 
the agent at Ridgeland that, if the train was behind 
its scheduled time, he would experience difficulty in 
returning upon it; for he could not in that manner 
curtail or diminish the rights. evidenced by the 
| ticket which he was writing for the company. The 
| uncontradicted proof was that No. 26 was on time, 
| but if it had not been on time, it would not have 
affected the merits of the controversy. Harris had 
|a ticket for returning that day to Ridgeland, he 
entered the only train that could put him there on 
that day, and he was not a trespasser, but was right- 
fully thereon (Head v. Railway Co., 79 Ga. 358, 
7S. E. 217, 11 Am. St. Rep. 434). To sell Harris a 
coupon ticket to return on that day, and then to 
deny him the right to passage upon its only train 
that could return him to his destination, would have 
operated as a palpable fraud upon him. We think 
his ticket gave him a right of passage upon No. 26, 
and that his ejection was wrongful, and the instruc- 
tion of the learned judge was not error. 


—_@—_—_—_ 
Aew Books and Rew Kditions. 





| Jurisdiction of the Court of Appeals of the State of 


New York. By Benjamin N. Cardozo, of the 

New York Bar. Albany: Banks & Company, 
| 1903. 

This is a timely work on a very important sub- 


ject. It is the only work of which we are aware 
that deals fully and exclusively with the jurisdiction 
and practice of our court of last resort. Unless 
such jurisdiction and its effect upon the various 
forms of orders and findings are clearly understood 
it is manifestly impossible for the lawyer to pre- 
pare a decision which shall adequately protect his 
client. Mr. Cardozo brought to his task a thorough 
| preparation and exhaustive study of the subject in 
|all its phases, and in consequence has produced a 
| work that is at once comprehensive in scope and 


|thorough in treatment. It embodies a full dis- 
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cussion of the rules as to the effect of the “ Short” | 
decision, implied findings, reversal on the law and | 
the facts, questions of law and questions of fact and | 
the distinction between them, review of judgments 
unanimously affirmed by the Appellate Division, 
discretionary orders, final and interlocutory judg- 
ments, final and intermediate orders, allowance of 
appeals, certified questions, the proper form of 
orders, as well as all other questions of practice 
incidental to appeals to the highest court. The 
summary of rules for drafting orders at the Appel- 
late Division so as to present questions to the 
Court of Appeals for review will be found especially 
valuable to the practitioner, for the failure to under- 
stand how such orders should be drawn has resulted 
in the sacrifice of many a client’s cause. The| 
author’s style is remarkably lucid, and the arrange- 
ment of the work in all respects admirable. We 
cheerfully and confidently commend it to the pro- 
fession. The mechanical portion of the work leaves 
little to be desired. 





New York Code of Civil Procedure. By Amasa J. | 
Parker, Jr. Third edition, by Albert J. Danaher. | 
Albany: Banks & Company, 1903. 
This is the third edition of Parker’s Code of | 

Civil Procedure, revised by the addition of the 
amendments made by the legislature of 1903. All| 
amendments are shown in foot notes, which give 
the chapter and year when the amendment was 
made and the time when the same went into effect. 
The same course has been followed when a sub- 
division only has been amended. A new and very 
valuable table of annotations has been added, con- 
taining brief notes of the decisions in leading cases 
affecting and construing the Code. The work con- 
tains the judiciary article of the Constitution of the | 
State of New York, together with a complete index 
of cross-references to every subject; also the 
Statutory Construction Law, with the amendments 
of 1903 added. Mr. Danaher has done his work 
with care and thoroughness, the aim throughout 
having been to produce a practical working Code 
authoritative, accurate and reliable. As such, we| 
bespeak for it the favor of the profession for which 
it is intended. 


Manual of Forensic Quotations. By Leon Mead 
and F. Newell Gilbert. New York: J. F. Taylor 
& Co., 1903. 


To gather together the gist of great thoughts 
uttered by leading members of the bar in famous 
and important criminal and civil trials has been 
the aim of the compilers of this little work. To 
garner the merely pompous and melodramatic say- 
ings that have been heard in many lawsuits in Eng- 
land and America has not been attempted, for such 
a task would not only be stupendous but devoid 
of practical value.- The excerpts collected all have 
a bearing upon the enduring principles of English 
or American law and jurisprudence and are enforced 
by many legal maxims. It is intended te be a book 


tor all who love great truths said in a great way, 
not a formal digest for lawyers. The authorities 
quoted are fairly representative, and the matter of 
the book cannot fail to be serviceable to editors, 
preachers and writers, as well as lawyers. A feature 
of the collection is a series of portraits, twenty-four 
in all, some of them quite rare, of eminent advocates 
who have taken part in the civil and criminal trials 
referred to in the work. Former Attorney-General 
John W. Griggs has also written a brief appropriate 


introduction. 


The Bankruptcy Law Annotated, being the National 
Bankruptcy Act of 1898, as amended February 5, 
1903. The Orders in Bankruptcy, the Official 
Forms and the United States Equity Rules with 
all the Decisions since 1898, digested and arranged 
under appropriate sections with full Cross- 
References, and al! former Bankruptcy Acts. 
Together with a list of Judges, Clerks and Ref- 
erees, with their Jurisdictions. By Sidney Corn- 
ing Eastman, Referee in Bankruptcy in Chicago. 
Chicago: T. H. Flood & Co., 1903. Sheep, 
pp. 636. 


As the author states in his ‘scope note,” this 
volume does not claim to be a text book, but rather 
an annotated statute and an index-digest combined. 
It contains a brief notation of every decision which 
has found its way into print since 1898, when the 
National Bankruptcy Law was enacted, down to 
March 15, 1903, and is really the outgrowth of a 
system of note-taking which the author found nec- 
essary in his practice. In his collection of cases 
the author has gone to the Reports, State and fed- 
eral, themselves. With the view of materially assist- 
ing the practitioner, reference has been made to the 
various reports in which each case is reported, and 
the court, the district and the date of the case have 
been given, so that the lawyer can see at a glance 
whether a case has been decided and is controlling 
in his district and circuit. The work is divided 
into eight chapters, viz.: Definitions, Creation of 
Courts of Bankruptcy and Their Jurisdiction, Bank- 
rupts, Courts and Procedure Therein, Officers — 
Their Duties and Compensation, Creditors, and 
Estates. The annotations under each division and 
subdivision are complete, thorough and compre- 
hensive. In order to make the book still more 
valuable there has been added a complete list of 
official forms, the Rules of Practice for the Courts 
of Equity of the United States, the amendment to 
the law of July 1, 1898, passed February 5, 1903, the 
Report of the Judiciary Committee of the Fifty- 
seventh Congress therein, former Bankruptcy Acts 
of the United States, list of Courts of the United 
States with Bankruptcy Jurisdiction, and Judges, 
Clerks and Referees. The main purpose of the 
author, “to give the lawyer who has occasion to 
consider questions of bankruptcy law a complete 
working tool containing all the statute and case 
law,” has been kept in view throughout and has 


been admirably accomplished. 
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Probate 


Reports Annotated. By George A. 
Clement. Vol. 7. New York: Baker, Voorhis 
& Co., 1903. 


This is the latest — Vol. VII — of the well-known 
series of probate reports. The plan, as is well under- 
stood by the profession, is to give in about one 
yolume a year contemporaneous decisions of the 
highest courts of the different States upon all mat- 
ters cognizable in probate and surrogate courts, 
100 cases in full, 
with notes and references by the editor. Undoubt- 
edly, the series is the best extant on this particular 
branch of the law, and rather grows in value than 
deteriorates. Their importance is generally recog- 
nized by the profession and as labor-savers they 
meet a decided need. Vol. VII contains 746 pages, 
besides a copious index. As in the previous volumes 
of the series, the annotation is well done, and it 
would be difficult to improve on the work. 


Roman Private Law. 
D. Cambridge: 
Vol. 1. 


By Henry John Roby, LL. | 
University Press, 1902. 543 Ppp. | 

This is a most scholarly and instructive work. 
The style of the author is simple yet clear, and 
the authorities cited show great research and pro- | 
found culture. The volume is divided into four | 
Books: Book I treats of Citizenship and Status | 
generally; Book II of the Roman family relations; 
Book III of Inheritance; Book IV of Property 
rights: 


Book I discusses in a scholarly manner the con- 
ditions governing Roman citizenship; how the same 
may be acquired or lost. | 

Book II treats at length the relations, rights and | 
duties of the Roman family. This chapter is in- | 
valuable for the light it sheds upon the habits and | 
social customs of the Romans. The legal rights | 
of the members of the Roman household are here 
set forth in detail; the legal rights of husband and | 
wife, guardian and ward, the law of marriage and 
divorce, dower and domestic relations are arranged 
with great skill and ability. j 

Book III treats of the rights of inheritance; what 
property may or may not be devised; the Roman 
law of probate, wills, trusts, competency of testators, 
in short, every law relating to descent and trans- 
mission of property by will and by the law of 
intestate succession. This chapter discusses the 
above subjects in a learned manner, and the au- 
thorities cited are correct and convincing. 

Book IV consists of a discussion of property 
rights, the ownership, acquisition and possession of 
property; distinction of things and of rights; 
servitudes and easements, deeds and grants. The 
law here is laid down in a logical and convincing 
manner. The book itself displays sound scholar- 
ship, profound and unostentatious learning, and will 
be welcomed by every stusent of Roman law as 


a valuable addition to the jurisprudence of the 
Romans. 


| been on the side of including it. 


Reports of Mining Cases Decided by the Courts 
of British Columbia and the Courts of Appeal 
therefrom to the 1st of October, 1902. By the 
Hon. Archer Martin, one of the Justices of the 
Supreme Court of British Columbia and the Judge 
in Admiralty for that Province. Toronto: The 
Carswell Co., 1903. 


As its title indicates, this is a collection of British 
Columbian mining cases to October, 1902. How 
important the subject matter is from a pecuniary 
sense is realized when it is known that the mineral 
production of the region, down to the end of the 
year I90I, amounted to more than $172,000,000. The 
cases have been arranged in order of time, and 
when a case has gone to appeal the date of the 
decision of the final court of appeal is taken as the 
date for the purpose of classification. The editor 
has done his work with great care and thorough- 
ness, and if he has erred in a doubtful case it has 
In an appendix 
is given the mining statutes from 1853 to 1902 and 
a glossary of mining terms, for valuable assistance 
in preparing which the author makes graceful 
acknowledgment to Wm. Fleet Robertson, Esq., the 
Provincial Mineralogist of British Columbia. In 
addition, there is a brief historical preface, tables of 
cases cited and reported, and a copious index-digest. 


The Impeachment and Trial of Andrew Johnson, 
Seventeenth President of the United States. By 
David Miller De Witt. New York: The Mac- 
millan Company, 1903. 


Few events connected with the history of this 
country are surrounded with greater misapprehen- 
sion than the impeachment and trial of Andrew 
Johnson. Even among students and scholars there 
seems to be a woeful lack of correct information 
upon which to base a fair opinion of the incident. 
To remove these and present the matter in its true 
historical perspective was the avowed purpose of 
the author. To the work he brought an open mind 
trained in the sifting of truth from error, and a 
purpose to obtain it at any necessary cost of time 
and labor. Relying mainly upon documentary evi- 
dence, he has written what is to all intents and 
purposes a history of the whole of Johnson’s stormy 
administration. Through the courtesy of a daughter 
of Andrew Johnson he was given access to a num- 
ber of scrapbooks compiled by Col. Moore, one of 
Johnson’s private secretaries, from contemporary 
documents, periodicals and newspaper files. The 
author supplemented this very valuable data by 
painstaking examination of the files of the Con- 
gressional Globe. While confessedly desirous of 
vindicating the reputation of Mr. Johnson, the au- 
thor had no intention to resort to special pleading. 
Rather he has sought throughout to adhere strictly 
to the historical truth, to disentangle the facts of 


| the case from the mass of rumors and misapprehn- 


sions with which they are surrounded. It can be 
said without reserve that the task has been accom- 
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plished most admirably. The reader finds himself 
at the close of the book with a clear impression of 
the marvelous dignity of the President under great 
provocation. Mr. De Witt predicts that never again 
will a president of the United States be impeached 
unless the offense of which he is accused is clearly 
non-political and most unmistakably a high crime 
or misdemeanor. He regards the final outcome as 
a most fortunate event for the republic, adding: 
“Had this first impeachment eventuated in the 
removal of the chief magistrate, a precedent would 
have been established of the most fatal character — 
constituting a perpetual menace to the stability of 
our executive, a spreading blight upon our char- 
acter and credit as a nation, a standing reproach to 
the republican form of government, and gradually 
leading to a national habit of capricious political 
convulsions to put one president in the place of 
another, such as have disgraced some of the re- 
publics of Central and South America.” While 
Mr. De Witt excels in character sketching, the book 
under review by no means is merely a series of liter- 
ary pictures. It is far more than that. It is a 
straight-forward historical narrative of facts ob- 
tained at first hand by careful study and painstaking 
research. The relation of the executive authority to 
the legislative under our form of government is 
really the subject studied, and no student, scholar 
or historian will for a moment deny or belittle its 
importance. To the student of political history this 
volume will appeal strongly. It is in all respects 
an admirable piece of work, and will do much to 
clear away the clouds of misapprehension respecting 
one of the most discréditable and regrettable inci- 
dents in the annuals of the United States. 


New York Code Amendments. Albany: 
Company, 1903. 

These are the Code amendments passed by the New 
York Legislature of 1903— Code of Criminal Pro- 
cedure and Penal Code—with important amend- 
ments to the Municipal Court Act of the city of 


Banks & 


New York, Banking Laws, Stock Corporation Laws | 


and Business Corporation Laws. 
best pamphlets in the market, containing over eighty 
pages. Price 50 cents. 


Collier on Bankruptcy. Albany: Matthew Bendery 
1903. 

Although the publishers have not favored us 

with a review copy of this work we find a notice 


It is one of the! 


In the fourth iine on page 198, the substitution of 
“how” for “ here” makes nonsense of the sentence, 
On page 388, note 48, the substitution of “ever” 
for “even” is more misleading because the sen- 
tence as it stands is grammatical. On page 492, 
a sentence reads: “ Even if the judgment ante- 
dates the law, and the attachment is within the four 
months’ period, it is dissolved.” What this means 
is hard to conjecture. No exhaustive examination 
has been made by the reviewer, but the chance dis- 


covery of such slips makes it reasonably doubtful * 


whether the printing of the citations is always ac- 
curate. Several mistakes in page references have 
been found to confirm the doubt. Another blemish, 
slight but annoying, is the too frequent citation of 
cases in the foot-netes with only the word ante 
or supra following the name of the case. As many 
cases are cited on almost every page, and as the 
seeker must often go back to the preceding page 
and sometimes farther to find the missing reference, 
the waste of time and patience is considerable. 
The preface states: “The cases * * * are 
cited * * * with, it is hoped, such completeness 
as to make the work a table of cases on the law of 
bankruptcy, as well as a text book.” This hope is 
not realized. The citation of federal decisions under 
the present act is indeed complete, but important 
decision of State courts are not cited. The failure 
to notice the decision of Train v. Marshall Paper 
Company (180 Mass. 513), is particularly striking. 
An amendment to section 4 provides that the bank- 
ruptcy of a corporation shall not release its officers, 
directors, or stockholders from liability under the 
local law. Mr. Hotchkiss regards this as merely 
declaratory, but the Massachusetts court had de- 
cided that directors could not be charged under 
the Massachusetts law after the discharge of the 
corporation. Nor does Mr. Hotchkiss cite Wood 
v. Vanderveer (55 N. Y. App. Div. 618), bearing 
upon the same point. Important decisions even of 
the United States Supreme Court under the last 
act are omitted, though still the governing de- 
cisions on important questions. Instances are Fox 
v. Gardner (21 Wall. 475); Boese v. King (108 U. 


| S. 379); Dushane v. Beall (161 U. S. 513). 


It must be added that the author’s treatment of 


| difficult questions of bankruptcy law is inadequate, 


} 


of it in the May issue of the Harvard Law Review, | 


from which the following extracts are taken: 
After all reasonable allowance has been made, 
however, the book cannot be called satisfactory. 
The style is frequently obscure from too great con- 
densation or from lack of clear thinking. An 
extreme example taken from page 391 is to be 
found in the following sentence: “The former 
rule, though seeming more arbitrary, will in the 
long run prove more just; it pro-rates equity.” The 


and his opinions, when expressed on such ques- 


| tions, are not of great value. 


“The American Advance,” a Study in Territorial 
Expansion. By Edward J. Carpenter. New York: 
John Lane, 1903. 


The appearance of Mr. Carpenter’s work is cer- 
tainly most timely, in view of the recent dedication 
of the Louisiana Purchase Exposition, at St. Louis, 
and the rapid approach of the date of its opening. 
The book is devoted to a study of the facts pertain- 
ing to our acquirement of territory, from the 
Louisiana purchase to Guam and the Philippines. 
It is for the most part a carefully prepared, well- 


difficulty is increased by rather frequent misprints. ' told narrative, confining itself to facts established 
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by history. There is no attempt to point out causes 
which led to the downfall. of the empire of Spain, 
or to engage in any polemical discussion as to the 
ethics or the propriety of territorial expansion. For 
just what it is, a dispassionate recital of tacts, well 
arranged and carefully stated, the »cok will prove 
yaluable to students. An excellent idea of the scope 
of the work may be obtained from the following 
list of chapter headings: The Louisiana Purchase; 
Cession of the Floridas; The Annexation of Texas; 
The Mexican Cession;:Oregon; The Gadsden Pur- 
chase; Alaska; Hawaii; Cuba; Porto Rico; Guam 
and the Philippines. 


Philosophy 4. By Owen Wister. New York: The 
Macmillan Company, 1903. ~ 


This is the first of series of “ Little Novels by 
Favorite Authors,” by the author of “The Vir- 
ginian.” The story is of two Harvard sopho- 
mores who have gone in for “ Philosophy 4,” but 
who, having missed many lectures, are compelled 
just before the ‘“‘exam’s,” to call in the services of 
a paid coach. The latter, also a sophomore, work- 
ing his way through college, does his part, but 
two of the four growing weary, decide to take a 
holiday. This they do, much to the disgust of 
the grave-minded, plodding coach. The boys, 
Billy and Bertie, are back in time, having, besides 
enjoying themselves, employed part of their time 
while close to Nature’s heart, to such good ad- 
vantage that when the ordeal of examination is 
over Billy gets eighty-six per cent. and Bertie 
ninety, while the poor coach, in spite of his letter 
perfect notes and prodigious memory comes off 
with a decent seventy-five per cent. There is no 
heroine, nor is there any plot, so the sketch can 
hardly be called even a “little” novel. But the 
characters are admirably portrayed and the college 
atmosphere delightful. It is a charming sketch 


‘ 


which every college man will read with joy 
unalloyed. 
“My Kalendar of Country Delights.” By Helen 


Milman (Mrs. Caldwell Crofton), author of “In 

the Garden of Peace,” “ Outside the Garden,” 

etc. With 12 full-page illustrations by Donald 

Maxwell. 12mo. New York. John Lane, 1903. 

Mrs. Caldwell Crofton (nee Helen Milman) is 
already well-known from the publication of her 
many delightful nature books. In her prelude to 
the present volume the author writes: 

“Now that a great wish of my life has been ful- 
filled, and I can boast of a garden room of my 
own, a retreat where I can work and scatter leaves 
and thoughts and flowers at will, I have made up 


my mind to keep a Kalendar of my own and write } 


therein what comes to me with flowers and song 
of birds and treasures I find in books which fill 
shelves on the green walls — old books with musty 
covers and time-worn pages. The flowers in those 
days are the flowers we love to-day, though the 
Sweet old names are unknown to many. * * * 


All the writers of to-day are well known and well 
loved—E. V. E., Canon Ellacombe, Elizabeth, Harry 
Roberts and a host of others. Their books can be 
had for the asking, and folk require the whole, not 
jottings therefrom. For my Kalendar I have spent 
hours, days, weeks, in searching among books that 
are rare, and not easily read, so that to those who 
have not time nor inclination to search for them- 
selves, I may reveal hidden delights and buried 
joys. It is essentially a Nature Kalendar. I have 
written only of flowers and birds, with here and 
there a thought inspired by my garden.” A word 
should be said regarding the illustrations, which 
will be found original. Reproduced in line, the 
author’s pen and ink work conveys more of atmos- 
phere than is attained by most artists in the same 
medium. His method is certainly a revelation, 


“ Bass, Pike, Perch and Others.” 
Hensall. New York: The 
1903. 

The title of Dr. Henshall’s admirable book, one 
of the latest in the American Sportsman Series, 
edited by Caspar Whitney, does not fully indicate 
its contents. In its 400 pages the author has in- 
cluded all ‘the game fishes of the United States 
east of the Rocky fountains, except the salmons 
and trouts, and the tarpon, Jew fish and other fishes 
of large size, which are described in other volumes. 
That is, he has described the haunts and the habits 
of the sunfish family, the bass family, the perches, 
minnows, sheepsheads, mackerel, groupers, grunts, 
snappers, porgies, graylings, drums, and innumer- 
able other miscellaneous kinds of fish which are 
caught in streams or lakes or ponds or off shore. 
Forty years’ experience has given the author op- 
portunity to learn all that any sportsman knows 
of these different kinds of fish and the methods of 
catching them, and his book at all points indicates 
that the author is drawing upon a wealth of knowl- 
edge. 


By Dr. James A. 
Macmillan Co., 


“The Spoils of Empire.” 
Thorpe. 


By Francis Newton 
Boston: Little, Brown & Co., 1903. 
In this novel, to which the author has given the 
sub-title “A Romance of the Old World and the 
New,” Mr. Thorpe has entered a new field, that of 
the Aztecs, in all the glory of their full development. 
The splendor and power of Mexico in the time of 
Montezuma furnish the rich historical background 
for this carefully developed, well-told tale. A 
Spaniard, Juan Estoval, a follower of Cortez, wins 
and weds the Aztec princess, Dorothea, and after 
the destruction of the Aztecs returns to Spain with 
his bride and a vast quantity of treasure. He is not 
to see peace there, however, for the Inquisition soon 
claims him. His later adventures the reader must 
follow himself, and there is no doubt he will do 
so with absorbed interest. The book possesses an 
excellent historical atmosphere, and it is well 


worthy of careful reading, both as history and as 
fiction. 
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“Trent’s Trust.”” By Bret Harte. Boston: Hough- 
ton, Mifflin & Co., 1903. 

“Trent’s Trust and Other Stories” forms the 
final volume of Bret Harte’s work. There are seven 
stories, all dealing with the old pioneer life in Cali- 
fornia which Harte has immortalized. The title 
story occupies almost half of the book, and presents 
a mystery which would have been of interest to 
Sherlock Holmes. The scene is laid in San Fran- 
cisco and London. The six other pieces are full 
of Harte’s sly humor, and thoroughly sustain his 
reputation as a master of the art of the short story. 


The best of them, in our mind, is “ Jack Boyle’s | 


Business Card,” which contains all of the great 
short-story writer’s fire and charm. New chapters 
are given in the lives of the famous Colonel Star- 
bottle and the redoubtable Jack Hamlin. Although 
Bret Harte died only about a year ago, his writings 
have already taken rank with Cooper’s and Haw- 
thorne’s among the distinctively American contri- 
butions to literature. 


“A Prince of Sinners.” By E. Phillips Oppenheim. 
Boston: Little, Brown & Co., 1903. 

This is a very cleverly written story of English 
social life. Lord Arranmore —the Prince of Sin- 
ners — returning to England after an absence of 
twenty misspent years, finds his manly son, 
Kingston Brooks, unforgiving, and determined to 
work out his own career, instead of assuming his 
title and taking his seat in the House of Lords. 
Brooks establishes a social settlement in the worst 
part of London, and is assisted by Mary Scott, a 
self-sacrificing and lovable young woman, while 
Lady Sybil, the accomplished daughter of the aris- 
tocratic Lady Caroom, manifests no little interest 
in his work and in himself. The difficulties with 
which Brooks meets in carrying out his purpose, 
the attempts of Lord Arranmore to assist him, to- 


gether with the divided love interest, make up an| 


ingenious present-day romance which possesses an 
extraordinary fascination. Mr. Oppenheim’s story 
displays a deep insight into human character. 


——$—_——_— @—___ 


Litsravy Aotes. 

In the Cosmopolitan for June there are twenty- 
one stories and articles of a general nature, among 
which are a paper on “Old Age Pensions,” by Dr. 
Edward Everett Hale; a discussion of “ Journal- 
ism ” 


Barclay Parsons and Baron Strathcona and Mount 
Royal, high commissioner for Canada. 


The principal features of the Review of Reviews | 


for June are: A series of four illustrated articles 
entitled “ New Hope for Consumptives,” giving par- 
ticulars of the new methods of outdoor treatment; a 
paper on “The Renascence of Nonconformity in 
England,” by W. T. Stead; an exhaustive article on 


as a profession, by Dr. Albert Shaw, and char- | 
acter sketches of George Gilbert Williams, William | 


t Wesley and the Wesleyan Movement,” by Dr. J. M., 
| Buckley ; an account of the government’s latest ex- 
| periments in “Forest Making on Barren Lands,” 
by Charles M. Harger, and brief articles on “ The 
College of the City of New York and Its New Presi- 
dent,” “The Well-Governed District of Columbia,” 
and “An American’s Views of Patagonia.” 


I. H. Caliga, a noted New England portrait 
painter, was secured to provide the colored illus- 
trations for Helen Milecete’s novel, “A Detached 
Pirate,” which Little, Brown & Co. publish, and 
| his conception of Gay Vandeleur, the vivacious 
heroine of the book, reproduced as a frontispiece, 
is a noteworthy example of book illustration in 
four colors. 


Mr. H. L. Wilson’s new and very strong novel, 
“The Lions of the Lord,” will be published by the 
Lothrop Publishing Company about June tenth. 
This is Mr. Wilson’s second novel, his first story, 
“The Spenders,” published a year ago, being in 
| its fifty-fourth thousand and selling better than 
| ever. In this new story, which is described as a 
tale of the West, with its center of action and 
interest in Salt Lake City, he makes an entire 
departure from his earlier book and presents a 
graphic picture of the humor and tragedy of 
Mormon life. 


“The Mills of Man,” by Philip Payne, a novel 
of the now familiar type that deals with American 
political life, is announced for June publication by 
Rand, McNally &-Co. The publishers assert that 
it is a novel of great power. 


On May twentieth, The Macmillan Company will 
publish “ The Hosts of the Lord,” a new book 
by Flora Annie Steel, author of “On the Face of 
the Waters.” 





Miss Gwendolen Overton’s forthcoming novel 
(Macmillan) is to be called “ Anne Carmel.” At 
first it was “ The Birthright,” but the distinction 
of primogeniture is dear af twopence nowadays 
among novel titles; “The Birthright” went into 
“The Crucible,” and “The Crucible” itself was 
melted by the charms of the heroine. 





“Mr. Keegan’s Elopement,’” by Winston 
Churchill, will be the third of the clever stories 
appearing in The Macmillan series of Little Novels 
by Favorite Authors. 


Mr. George Cram Cook, author of “ Roderick 
Taliaferro,’ was born at Davenport, Iowa, Octo- 
ber 7, 1873. His father, Mr. E. E. Cook, is an 
| attorney at law, and his mother is a friend of long 
"standing of “ Octave Thanet.” Mr. Cook gradu- 
ated from the University of Iowa in 1892, being his 
class poet and having the honor also of being ap- 
pointed Fellow in English. Coming East, he won 
|his A. B. at Harvard in 1893, at the early age of 
nineteen. During the course of a year and a half 


| abroad he studied at Heidelberg and at the Uni- 
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versity of Geneva. From 1895 to 1899 he taught 
in the English department of the University of 
Iowa. 


Buck, the hero and central figure of Mr. Jack 
London’s new story, “ The Call of the Wild,” is a 
St. Bernard dog —a splendid creature that launches 
his hundred and forty pounds of bone and muscle 
at the first man who tries to tame him for the trail. 
Before that time, however, Buck was the pet of 
Judge Miller’s family in Santa Clara Valley, Cali- 
fornia. His adventures in the frozen North, on 
and off the trail, form the theme of one of the most 
vigorous and spirited stories of the year. 


The Macmillan Company are publishing “ Rep- 
resentative English Comedies”? under the general 
editorship of Charles Mills Gayley of the Univer- 
sity of California. This is the first attempt to 
bring together, in a handy form, those comedies 
which were written previous to the time of Shake- 
speare, of which the English student knows little. 


Maurice Hewlett’s latest novel, upon which he 
has been engaged for two years, is a_ historical 
one, dealing with the love story of Mary Queen of 
Scots. It is based largely, it is said, on recent | 
historical discoveries which throw new light on the | 
theme. The novel will be first published in serial | 
form in the Pall Mall Magazine, beginning with | 
the June number. It will eventually be published 
in this country, probably by Harper & Brothers, | 
as will also a novel by Thomas Hardy, “‘Benighted 
Travellers,” upon which he is now engaged. The 
scene of Mr. Hardy’s story is laid in rural Eng- 
land of the present day. 


A novel entitled “ Bubbles We Buy,” the scenes 
of which are distributed through New England, 
Canada, England and Italy, is announced for im- 
mediate publication by Herbert B. Turner & Co. 
of Boston. The author is Miss Alice Jones, 
daughter of the lieutenant-governor of Nova 
Scotia. The publishers write that they have had 
the most flattering opinions from those who have 
read the manuscript of the story. 


“A Lady of Influence” is the title of the novel 
in this month’s issue of Lippincott’s. Caroline 
Gebhardt, the author, is remembered by an earlier 
story published in the same magazine called “A 


Real Daughter of the Revolution.” “A Lady of 
Influence” shows convincingly how futile are a 
man’s plans—especially those of a widower — | 


when his heart is caught in a contrary current. 
The only exception to fiction in the June number 
is a paper about birds and their songs by Henry 
Oldys. It is called “ Woodland Music,” 
enriched by music settings of bird phrases. 


and is 


Miss Beulah Marie Dix, the author of “The 
Making of Christopher Ferringham,” has written 
2 new novel which The Macmillan Company will | 
publish in the autumn under the title of “ Blount 
of Breckenhow.” 


| Age Pensions; ” 


ithe Home.” 


About the middle of June The Macmillan Com- 
pany will publish “ Thompson’s Progress,” the new 
story by Mr. Curcliffe Hyne, the creator of 
“ Captain Kettle.” 


Owen Wister’s “ Philosophy Four” went into 
its twentieth thousand two days after publication. 


The Macmillan Company will publish on the 
third of June Mr. William Garrott Brown’s novel, 
“A Gentleman of the South.” The delay in publi- 
cation was caused partly by the necessity of copy- 
righting the book in England, and partly because 
the publishers found the large first edition quite 
insufficient to satisfy the advance orders. The book 
is said to be notable for its portrait of a typical 
Southern gentleman of the finest kind; a nature 
distinguished by its chivalry and strength. 


The title of the forthcoming novel by Mr. James 
Lane Allen has been changed. Instead of ‘“ Crypts 
of the Heart” it will be called “The Mettle of the 
Pasture.” The title is taken from a line in 
Shakespeare. Several years ago Mr. Allen was 
engaged upon a novel which was announced as 
bearing the title ‘The Mettle of the Pasture.” 
That work was a long, historical novel of Ken- 
tucky life. Various reasons led the author some 
years since to change his purpose in regard to 
finishing and publishing it. Out of it has grown 
a new novel, having the same title, but bearing no 
relation to the historic field of the early study." 
The new novel is designed to contain a modern 
American story simply. 


The lover of fiction — especially in the form of 
short stories — will turn with pleasure to the latest 
issue of The Cosmopolitan. Here appears a charm- 
ing love story by Francis Willing Wharton, beauti- 
fully illustrated by Thomas Mitchell Peirce; a 
dramatic railroad story by R. H. Farnham; a 
romance of the business world by Trumbull White, 
and contributions by H. R. Martin and Henry 
Seton Merriman. In the same number, which is 
remarkable for the great variety of topics that are 
discussed, Edward Everett Hale writes on “Old- 
Dr. Albert Shaw, editor of the 
Review of Reviews, discusses “ Journalism” as a 
profession; H. G. Wells advances some more of 
his ideas on “‘ Love and the Cultivation of the 
Imagination®’”’ and Mary E. Thornton gives some 
practical advice on “‘ How to Care for the Sick in 
An essay on “ The Rose of Yester- 
day and To-day” is superbly illustrated with photo- 


| graphs; some fine illustrations being also a feature 


article on 
acteristic;”” a 


” 


of an “ Gateways; Artistic and Char- 
contribution on “Floral Head- 
dresses,” and an interesting account of “An English 
Garden City.” The personal articles include char- 
acter sketches of George Gilbert Williams, the 
great banker; William Barclay Parsons, chief engi- 
neer of the New York rapid transit commission, 
and Baron Strathcona and Mount Royal, high 
commissioner of Canada. There are also contri- 





ee EE OOo rc lle mene 


198 THE ALBANY LAW JOURNAL. 








butions by William R. Lighton, Antoinette Van Legal Rotes 
Hoesen, John Brisben Walker, and Julian Haw- on 
thorne. In all, there are twenty-one stories and 


articles in the June Cosmopolitan. 





John G. Westfall, one of the law clerks in the 
.Appellate Division of the Supreme Court, died at 

Egerton Castle, author, with Mrs. Agnes Castle, | the home of his sister, No. 1029 East One Hundred 
of “The Star Dreamer (Stokes), has during his! and Sixty-fourth street, New York, on April 2oth, 
life been busier with his pen than most readers of | He was for many years a law clerk in the office of 
his novels probably are aware. Only forty-five |the late ex-Judge Samuel Jones, and ten years ago 
years old, he has written half a dozen successful} he was appointed court officer in the old Court of 





, life in the national capital, although there would 


novels, several plays, a standard work on fencing | 
and a work on English book plates, has trans- 
lated Robert Louis Stevenson’s “ Prince Otto” into 
French and edited a historical work, besides con- | 
tributing regularly to English periodicals. For | 
some years he was in the English army as an ex- 
pert on submarine mining. Since 18090 he has pub- 
lished the Liverpool Mercury, one of the most 
important of British dailies. 


George Barr McCutcheon’s new story, “The 
Sherrods,” which will be published in the fall by 
Dodd, Mead & Co., will meanwhile appear as a 
serial in The Bookman, beginning with the May 
number. It is said to be a love story with an in- 
tricate plot. A villain at the beginning of the tale 
is a hero at the end. The scene is Clay county, 
Indiana. 


For some reason novelists have steered clear of 


seem to be plenty of material there that might be 
turned to good account by the candid or satiric 
pen. A novel, however, is now promised by 
McClure, Phillips & Co., which will turn the search- 
light on full blaze. It will give a picture in veri- 
similitude of congressional, diplomatic and social 


Common Pleas. On the creation of the Appellate 
Division he was transferred there. Mr. Westfall was 
a bachelor and about fifty years old. For many years 
Mr. Westfall was a member of the Tammany Hall 
general committee. 


Mr. Gilbert Ray Hawes, a leading member of the 
New York city bar, was united in marriage on Mon- 
day, June Ist, to Gertrude Newman, daughter of 
Mrs. Mary Wilson Dunlop, at the residence of the 
latter, No. 412 Aldine place, Kansas City, Mo. 


The Herkimer County, New York, Bar Associa- 
tion, with principal office at Herkimer, has been in- 
corporated. Among the directors are: James B,’ 
Rafter, of Mohawk; Albert M. Mills, Eugene E. 
Sheldon and Myron G. Bronner, of Little Falls; 
Charles Bell and Abram B. Steele, of Herkimer; E. 
La Grange Smith, of Frankfort; Charles L. Fellows, 
of Newport, and John F. Wilson, of Dolgeville. 


Orasmus Cole, former chief justice of the Wiscon- 
sin Supreme Court, died at the residence of his son, 
Sidney H. Cole, in Milwaukee, recently, from general 
debility, aged eighty-four years. Mr. Cole served in 
the Thirty-first Congress as a Whig and was a mem- 
ber of the constitutional convention. He served on 
the State Supreme bench from 1855 to 1892, when he 





life in Washington from the inside. The name of 
the author and the book’s title are so far withheld. 


Florence Peltier is the author of “A Japanese 
Garland,” a story for children, just issued by the 
Lothrop Publishing Company. The book is illus- 
trated by the Japanese artist Yeto. 


G. P. Putnam’s Sons are bringing out a new | 


edition of “ One Religion: Many Creeds,” by Ross 
Wynans, a series of papers first published in Balti- 
more thirty years ago. Mr. Wynans believes that 
“truth, not what is called orthodoxy, should be 
our prime object.” 


Arthur Stanwood Pier’s novel, “The Triumph,” | 


the story of the Pennsylvania oil fields, which has 
been appearing serially in McClure’s Magazine, 
has just been published in book form by McClure, 
Phillips & Co. 

a 


If you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C. 
coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved in advance. Send 2c. for 
pamphlet. 

Address, 

A. A. Scuantz, G. P. T. Mer., Detroit, Mich. 


retired. 


| The ninth annual meeting. of the Pennsylvania 


| State Bar Association will be held at the Hotel Rider, 
|Cambridge Springs, Pennsylvania, Monday, June 
| 29th, Tuesday, June 30th and Wednesday, July 1, 


| 1903. 


For a butcher to sell meat to his customers on the 
| Lord’s day is held, in Arnheiter v. State ([Ga.], 58 
| L. R. A. 392), not to be a work of “ necessity or 
| charity” within the exception of a statute forbid- 
| ding any person to pursue his business or work on 
the Lord’s day. 


| One who stores water along a stream which is a 
| natural highway for running logs, and discharges 
| it for the purpose of aiding a drive, so as to in- 
crease the natural volume of the stream and over- 
flow and wash away the banks, is held, in Brewster 
v. J. & J. Rogers Co. ({N. Y.], 58 L. R. A. 495), to 
be liable for the injury thereby caused to riparian 
owners. 


For the purpose of ascertaining the value of the 
capital and franchises of a corporation for purposes 
of taxation, it is held, in State Board of Equaliza- 
tion v. People ex rel. Goggin ([Ill.], 58 L. R. A. 
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513), that the market value of the capital stock and | 
the fair cash value of the bonded indebtedness may | 
be added, and the value of the tangible property | 
deducted from the amount. An extensive note to 
this case reviews the other authorities on taxation 
of capital stock of corporations in the United 
States. 


A sale of his interest by one tenant in common 
of a mill to the other is held, in Cox v. Howell 
({Tenn.], 58 L. R. A. 487), to carry the appur- 
tenances necessary to its operation as they existed | 
when the sale was made, and to prevent his subse- 
quently withdrawing water from the stream for 
manufacturing purposes on his own land, to the in- 
jury of the mill. With this case is a note on how| 
far grant of mill includes water rights. 


A municipal corporation which, without a legal 
appropriation in which the riparian owner is afforded | 
an opportunity to obtain compensation, causes its 
sewage to be emptied into a natural watercourse, | 
thereby creating a nuisance inflicting special and 
substantial damages on such proprietor, is held, in 
Mansfield v. Balliett ({Ohio], 58 L. R. A. 628), to 
be liable to an action for the damages so sustained. 


A municipality situated on a natural flowing 
stream is held, in Canton v. Shock ([Ohio], 58 L. 


R. A. 637), to have no right to materially diminish | 


the flow of water in such stream, to the injury of a | 


lower proprietor, by supplying water to persons out- 
side of the municipality, or by supplying to manu- 
factories for power purposes more than a reasonable 
share of such water. 


A joint action against a municipal corporation, a 
street railway company, and a contractor working 
for the latter, for injuries caused by the negligent 
obstruction of the street, is held, in Weist v. Phila- 
delphia ([Pa.], 58 L. R. A. 666), not to be maintain- 
able, on the theory that it was the duty of the 
municipality to keep its streets free from obstruc- 
tions, and that the company and contractor were 
negligent in placing and continuing the obstruction 
in the street, since there was no concert of action 
between defendants, and the duty of each was dis- 
tinct and of a different nature. 


The holder of a steamboat ticket is held, in Hugh- 
son v. Winthrop Steamboat Co. ([Mass.], 58 L. R. 
A. 432), to have no right to recover damages be- 
cause the bdat leaves before the advertised time 
and before he is aboard, if, before it leaves, the 
government inspector has refused to permit any 
more persons to go aboard because the number 
permitted by its license has been reached. 


The illegitimate child of a woman who dies be- 
fore her brother is held, in Moore v. Moore ([Mo.], 
58 L. R. A. 451), to be capable of inheriting her 
share of the brother’s estate, under a statute making 
bastards capable of inheriting, on the part of their 
mother, in like manner as if they had been lawfully 


begotten of her. 


A contract between a wife and her solicitor, pro- 
viding that, for his services in procuring an allow- 
ance of alimony and enforcing its payment, he 
shall receive a share of the alimony recovered, is 
held, in Lynde v. Lynde ({N. J. Err. and App.], 58 
L. R. A. 471), to be void, not only because a claim 
for alimony is incapable of assignment, but also 
because the contract is in contravention of public 
policy. 

An action to enforce the individual liability of 
stockholders of a dissolved corporation is held, in 
Blair v. Newbegin ([Ohio], 58 L. R. A. 644), to 
be maintainable in another State by a judgment 


| creditor of the corporation, without making the cor- 


poration a party. 


A husband and wife having their matrimonial 
domicil in the State, and the domicil of the wife 
being also there, it is held, in Kempson v. Kempson 
({N. J. Err. and App.], 58 L. R. A. 484), that the 
Court of Chancery, on a bill filed by the wife, has 
jurisdiction to enjoin the husband from prosecuting 
a suit for divorce in another State, the jurisdiction 
of which he had invoked on a false and fraudulent 
allegation of his residence in that State. 


Damages for mental suffering are held, in Kline 
v. Kline ([Ind.], 58 L. R. A. 397), to be properly 
included in the compensation awarded to one upon 
whom an assault is committed by coercing him into 


abandoning a house by threats of shooting him with 


a gun which the assailant pointed at him. 


An adverse user of an easement for the period 
specified in the statute barring actions for the re- 
covery of land is held, in Boyce v. Missouri P. R. 
Co. ({Mo.], 58 L. R. A. 442), to raise a conclusive 
judicial presumption of a prescriptive right by lost 
grant. 


To excuse the breach of a promise of marriage 
on the ground of illness, it is held, in Smith v. 
Compton ({N. J. Err. and App.], 58 L. R. A. 480), 
that there must be such a disease or complication of 
diseases as renders the making of the marriage con- 
tract, and the consummation of the marriage by 
maritial intercourse, impossible. 


A final money decree for alimony is held, in State 
v. Cook ([Ohio], 58 L. R. A. 625), not to be a debt 
within the purview of the constitutional inhibition 
against imprisonment for debt. . 


An unsatisfied judgment in replevin against a 
sheriff for wrongful seizure of property under exe- 
cution is held, in Woodworth v. Gorsline ([Col.], 
58 L. R. A. 417), not to be a bar to a subsequent 
action in trover to recover the value of the prop- 
erty from those who executed the indemnity bond. 


A locomotive engineer is held, in State ex rel. 
I. X. L. Grocery Co. v. Land ([{La.], 58 L. R. A. 
407), not to be a laborer within the meaning of a 
statute exempting the wages of a laborer from 
seizure. 
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A satisfied judgment against the complaining wit- 


ness, magistrate and constable for false imprison- | 


ment under void proceedings is held, in Blackman 
v. Simpson ([Mich.], 58 L. R. A. 410), to bar a 
subsequent action against the sheriff in whose cus- 
tody defendant was placed, although the first suit 
covered only the time until defendant reached the 
sheriff's custody, while the second one seeks dam- 
ages for the period from that time until his release. 


An expresssion of ability on the part of the debtor 
to pay his debt, followed by part payment, is held, 
in Succession of Slaughter ([La.], 58 L. R. A. 408), 
to be nothing more than a mere acknowledgment of 
the existence of the debt, and not to operate as a 
renunciation of an acquired prescription. 


The act of an employe in charge of a gravel train | 


who, after having tried in vain to prevent urchins 


from hanging to the end of the train by warnings | 


and threats,-catches one of them and lectures him, 
is held, in Palmisano v. New Orleans City R. Co. 
({La.], 58 L. R. A. 405), not to render the master 
liable, where the child, upon being released runs 
blindly in a direction converging with that of a 
coming car, and collides with the car, and is injured. 


Injuries caused by the failure of a foreman, who 
has assumed the duty*of warning a workman in the 
bottom of the trench when dirt is to be dumped into 
it by other workmen, to give the warning in a par- 
ticular instance, is held, in McLaine v. Head & 
Dowst Co. ({N. H.], 58 L. R. A. 462), not to render 
the master liable, since the master is under no duty 
to thus warn the employe. 


——— 
THE APPETITE OF AN OCTOPUS. 


Octopuses are not usually over-particular as to their 
diet. Ordinarily their appetite and digestion are 
equal to almost anything; but now the New York 
State Octopus is so lily-livered and fastidious that 
nothing, forsooth, will do for it but Quayle on Toast. 

Once more the Benevolent Octopus gathers itself 
around the patronage trough for a feast not as tempt- 
ing a one, itis true, as some in times past, but still a 
choice morsel which, together with one or two $100,000 
crumbs from the Legislative Table ought to serve as 
appetite-stayers for alittle while. The Benevolent 


Octopus winks a glassy eye, rolls the choice morsel | 


already described under its tongue, puts out a few 
more tentacles to windward and hopes for better 
things in the coming pretty soon. Meanwhile, the 
good, kind, indulgent people go right on harboring the 
incubus just as though it were really the benevolent 
Octopus which it proclaims itself to be. 
sateen 
Bumorous Side of the Law. 

County Judge Joseph B. Eggleston, of Cortland, 
was recently telling stories of Chief Judge Alton B. 
Parker of the Court of Appeals. Judge Eggleston 
had related how his distinguished schoolmate had cut 
his name in the desks and walls of the old country 





| schoolhouse and finally passed on to a memory 
of one snowy day when young Parker was trudging 
along the narrow path between drifts and met the 
téam of a crabbed superannuated Methodist clergy. 
man who consistently refused to turn out for thoge 
who fared on foot. Parker walked up to the horse’s 
head, seized the bridle, and, before the parson re 
covered from his surprise, led the team into a snow- 
drift and tied the horse securely by the reins toa 
fence. 

“And that,” said Judge Eggleston, “ was the first 
time that Judge Parker laid down the judicial prin- 
ciple that the pedestrian has the right of way.”— 
N. Y. Times. 


One of the most remarkable cases ever tried was 
| recently decided at Decatur, Ga., according to the 
Smoker’s Magazine. A young man bought 2,00 
cigars and had them insured for their full value, 
smoked them up and demanded his insurance claim- 
ing that they had been destroyed by fire. The case 
was taken to court, and the judge decided in favor 
of the young man. The fire insurance company then 
had the young man arrested for setting fire to his 
own property, and the same judge ordered that he 
pay a fine and go to jail for three months. 


The late Michael McCartan had a fine store of 
anecdote resulting as his experiences as a solicitor 
in County Down. On one occasion he was defend- 
ing a man named McGladdery at Petty Session, who 
was charged by the police with owning a dog for 
which he had no license. The evidence was as clear 
as daylight and the justices had no option but to im- 
pose a fine. Just as they were announcing their 
intention of doing so, a man rose up in the body of 
the court—a rough looking customer with a hairy 
rabbit skin looking cap in his hand and the usual red 
muffler round his neck —and said: “ Yir ’Anner, yit 
finin’ the wrong man entirely. That dog belong to 
my brother-in-law, and this man that yir finin’ is 
|my father-in-law. But rather than inform on the 
| tectand iv my only sister, I’ll pay the fine myself.” 
| He then put his hand in his pocket with a great show 
| of eagerness. The justices called him into the wit- 
| ness box and examined him; but he stuck tenaciously 
to the story that the man in the dock was his father- 
in-law and the owner of the dog was his brother-in- 
law. The justices were so impressed with the man’s 
earnestness and apparent candor that,they changed 
their minds and inflicted no fine on McGladdery. 
After the case was over, Mr. McCartan, who’ had 
witnessed the unexpected episode in a state of 
amazement, asked his client, McGladdery, privately 
what was the real meaning of the witness’ evidence. 
“ Well, ye see, sir,” said McGladderty, “the man wuz 
tellin’ the honest truth. About five years ago he 
married my daughtér; so I’m his father-in-law, true 
enough. Last year my poor wife died and in Octo- 
ber last I wuz married a second time —to his sister; 
so ye see I’m his brother-in-law as well. That's 
God’s truth, sir.” — Exchange. 
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